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VI DEOGRAPHER:  Good norning. \e're now on the
record. Today's date is August 2, 2011. The tine is
now 9:17 a.m This is the videotaped deposition of
Ceral d Al exander taken in the matter of Leo
Vannorman, et al., versus Flexsteel Industries, et
al .

WII the attorneys please introduce thensel ves
and who they represent, and will the court reporter
pl ease swear the witness.

M CHAEL: Rod M chael for the plaintiffs.
BARNARD: Tom Barnard for the plaintiffs.
ULMER:  John U mer for the plaintiffs,.
GROVES: Janmes Goves for Dygerts.

COPE: Barry Cope for Indiana Insurance

DD

Conpany.

MR, DEVETSKI: Robert Devetski on behal f of
Fl exsteel Industries.

MR COPE:  On the phone?

M5. JONES. Barbara Jones for Continenta
Casual ty.

Midwest Reporting, Inc.
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GERALD ALEXANDER
called as a witness by the Plaintiffs, having first been
duly sworn, was exam ned and testified as follows:

DI RECT EXAM NATI ON

BY MR. M CHAEL:

Q

A

O >0 >

Wul d you pl ease state your name and address for the
record.
Cerald Alexander. | live at 13151 State Road 120
M ddl ebury, [ndiana.
Thank you, M. Alexander. | understand you had sone car
problens this morning; and | appreciate you making it in
here to see us today. M name is Rod Mchael. |'man
attorney, and | represent the plaintiffs in this [awsuit
and |'mgoing to be taking your deposition today. Okay?
Sure.
Are you represented by an attorney here today?
No.
Ckay. Have you ever had your deposition taken before?

THE WTNESS: Is that what you guys took, or is

that something different?
MR DEVETSKI: | think you better ask him
questi ons.

Oh, okay. | made a statenent to Barnes & Thornburg. [|'m
not sure if it was considered a deposition or not.
Did you meet with Barnes & Thornburg before today's

Midwest Reporting, Inc.
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deposition? Is that the statement that you're talking
about ?
Yeah.
Okay. Was there a court reporter there |ike Angela, who
Is with us today?
No, no.
And |'Il get to that in just a nonment. Let nme first back
up and explain to you a little bit about how depositions
work. W have a court reporter with us today. Her name
I's Angela, and she's going to be making a witten
transcript of all the questions and answers.

And because of that, it's inportant that when | ask
you a question that you answer it verbally with a yes or a
no because nods and head shakes don't come out very well
on the record. Gkay?
Yes.
I'mgoing to do ny best to ask questions that make sense
but it's also inportant that if at any time you don't
understand one of my questions that you ask ne to stop and
back up and rephrase it; and | will be happy to do that.
Ckay?
Ckay.
And that's inportant because if you answer my question
we're all going to understood -- or we're all going to
assume that you understood it. Okay?

Midwest Reporting, Inc.
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Yes.
Also, if you want to take a break at any tine, we can do
that. This will be pretty informal. If you want to go to

the restroomor get something to drink, that's fine. Just
let me know. We'll stop and go off the record and take a
break. M only request is that if we do take a break, if
there's a question pending, you go ahead and answer that
question before we go off the record.

Sure.

Ckay.

Yeah.

Okay. Now, you had mentioned providing a statenent to
Barnes & Thornburg when we first started today. Was that
yest erday?

No. It was a nonth or so ago, maybe nore

I's that when you signed a piece of paper?

Yes.

And who were you with at that time?

When | signed -- actually, when | signed the paper, |
signed the paper at home. But when | gave the statenent,
M. Devetski was there, Kelly was there, | was there, and
nmy wife was there.

Okay. And Kelly Hartzler?

Yes.

And what's your wife's name?

Midwest Reporting, Inc.
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G ndy.
I's she also a fornmer enployee of Flexsteel and Dygert
Seating?
Yes.
And that was about a nonth ago that the four of you net
face to face?
| think so, a nonth or so, yes.
And that was here in Barnes & Thornburg's office in South
Bend?
No, it was a restaurant in Bristol.
What restaurant?
River Inn.
Have you had any face-to-face nmeetings with anyone from
Barnes & Thornburg since then?
Yes.
Ckay. And when did you have another face-to-face meeting
w th soneone from Barnes & Thor nburg?
Yest er day.
Ckay. Wo did you neet with yesterday?
M. Devetski and Kelly Hartzler.
Anyone el se?
Jimwas there, Jim G oves.
And you're tal king about Attorney Goves --
Yes.
- who represents the Dygerts?

Midwest Reporting, Inc.
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Yes.

Anyone el se?

No.

How | ong did you neet yesterday?

| think it was Iike close to two hours.

Was it here in Barnes & Thornburg's office in South Bend?
Yes.

What did you tal k about during the two hours?

Bob expl ained kind of the guidelines and rules for this.
What did he tell you about the guidelines and rules for
this?

To basically make sure | answered every question, to
answer to the best of nmy ability, you know, not to refuse
to answer any questions, that | could take a break
whenever | wanted to.

Anyt hing el se?

VW just kind of briefly went over the statenent that |
made previously.

Okay. You're talking about the affidavit you signed?
The affidavit, yes.

Was that the only physical docunment that you |ooked at
yest erday?

No. Kelly showed me some pictures of the buildings over
there and wanted to know if | could renmenber any of the
things that were on the pictures.

Midwest Reporting, Inc.
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Did you renenber anything?

A few

What specifically did you call to her attention?

One of themwas a picture of a truck dock that she asked
about a dark spot on it.

Was it a truck dock at the facility |ocated on Cooper
Drive?

Yes.

And for ease of reference today -- well, let nme ask you,
did you typically have a way of referring to the tw
different buildings when you worked at Dygert and

Fl exsteel ?

Yes.

And how did you refer to then?

Cooper Drive building was called the frame shop.

And what did you call the other building?

The main plant.

Ckay. So Ms. Hartzler showed you a picture of a truck
dock at the frame shop that had a dark spot on it?

Yes.

And the dark spot was by the dock?

It was in the dock, yes.

In the dock. And were you able to identify what the dark
spot was?

| thought it was just a shadow.

Midwest Reporting, Inc.
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Did you ever remenber seeing any liquids collected near
the truck dock at the frame shop during the time that you
wor ked at Fl exsteel or Dygert?
Yes.
And did you ever see any staining |ocated near the truck
dock on the franme shop during the time that you worked at
Fl exsteel or Dygert?
Yes.
How often did you see staining in that area?
Actual ly in the truck dock, you could see spots that
| ooked |ike nmotor oil dropped, dripped off of trucks while
we were parked there.
Anyt hing el se?
Right next to the truck dock, there was a barrel of
hydraulic fluid, hydraulic oil that had | eaked.
Did you ever notice any other staining?
No.
And when you're tal king about the barrel of hydraulic oi
that had |eaked, are you referring to the incident that
happened in late 2001 that led to the removal of sone
asphalt in that area?
Yes.
And we'll come back to that later today.

You had nentioned that you saw precipitation from
time to time that would collect within the truck dock

Midwest Reporting, Inc.
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attached to the frame shop. Do you know what the source
of the precipitation was?
Trucks, sem trucks that had parked there.
And how woul d the trucks parked in the truck dock cause
precipitation to gather in that area?
Just nornmal engine oil |eakage.
Did you ever see any other type of precipitation in that
area?
No.
Did rain or snow nelt ever collect in that area?
Yes.
Did you ever notice any sheen on top of any rain or snow
nelt --
No.
- that collected in the truck dock?
No.
Was that area prone to flooding during rains?
Not really prone to it. | mean, the water would run down
in there. But at the bottom of the dock, there was a
drai nage area that was gravel
And woul d that gravel drainage area then allow the |iquid
precipitation to drain out?
Yes.
Do you know where the drain led to?
Just into the ground itself. It was just -- they like dug

Midwest Reporting, Inc.
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a trench there and filled it with gravel so that the water
could run out of the dock.
So at the bottomof the truck dock, soneone had dug a
trench and then just filled it with gravel so it would be
porous so that it would allowthe liquid to seep --
Yes.
- run into the ground; is that correct?
Yes.
Do you know about how deep that trench was?
Probably maybe two feet or so.
Two feet?
Two feet, yes.
I"'msorry. | couldn't hear your answer.
Did it run the entire length of the truck dock, or
was it short?
Yes, the entire length.
Okay. Was there anything else in the pictures that
Ms. Hartzler showed you yesterday that you called to her
attention?
Yes, she asked about one photo of the main plant that
showed sonme objects behind the plant. She asked if |
coul d remenmber what they were.
Was that photo dated 1992?
| really don't renmenber what the date was on it.
Did you know what the objects were that were behind the

Midwest Reporting, Inc.
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main plant in that photograph?

Not actually. | told her what | thought they may have
been, but I'mnot real sure.

What did you tell her you thought they m ght have been?
They | ooked to me |ike they might have been extra work
tables that were stored out there, shoved out just to get
them out of the building.

Did you have any other discussions about what those

obj ects m ght have been?

No.

The work tables were the only thing that you thought of
that they coul d have been?

Yes.

Did Ms. Hartzler tell you what she thought they were?
No.

Did she offer any sort of explanation?

No.

Okay. \Were there any other photographs that you | ooked at
yesterday in preparation for today's deposition?

That | actually looked at, no. | nean, she had severa
there, but that was the only ones | really |ooked at.
Did you talk about the others?

No.

Do you know what the other ones were?

| believe just different dates or different views of the

Midwest Reporting, Inc.
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same two buil dings.
Okay. Now, in addition to -- well, let me back up.

Was the photograph that she showed you that showed
the dark spot in the truck dock different fromthe
phot ograph that had the objects behind the main plant?
Vere those two different photographs?
Yes.
And do you know what the date of the photograph --
No.

- that showed the dark staining was?

No.
And let nme just -- | know M. Devetski has told you the
rules, and | should have gone through this more careful ly
today too. It's not always normal. \hen people talk, you
know a lot of times what 1'mgoing to ask and, therefore,
you try and be hel pful and answer my question. But it's
important at a deposition that you allow me the
opportunity to conpletely finish ny question before you
answer because otherw se our court reporter is going to
have a tough time getting everything down. And when we
read the witten record, it's going to be confusing.
Ckay?
Ckay.
So in addition to the two photographs and your affidavit,
were there any other documents that you | ooked at

Midwest Reporting, Inc.
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yest erday?

Yeah. | think we |ooked at a couple of MSDS's.

And what MSDS sheets did you | ook at?

One of themwas for LPS degreaser spray.

Okay. \ere there any others?

I'mtrying to think. No, | didn't actually |ook at
another. W talked about one for -- actually, it wasn't
even about the MSDS. It was just the product itself. W
tal ked about an ink that was there.

Was that a sol vent-based ink?

Yes.

And what did you talk about with respect to the

sol vent-based ink that was there?

She asked where we used it and what it was for.

And what did you tell her?

That it was used in the engineering department for like a
gi ant m meograph machi ne.

And what was the m meograph machine used for?

To print out patterns for the cutting departnent.

Have you heard of the phrase "l aw | abels"?

Yes.

Did you use the sol vent-based ink in preparing any |aw

| abel s?

No.

How nmuch sol vent - based ink was used in connection wth

Midwest Reporting, Inc.
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printing out patterns for cutting?
The bottle was a quart-size bottle, and I have no idea how
long that would last for.
Do you know what the ingredients were in the solvent-based
ink that was used in the engineering departnment in
connection with printing out patterns for cutting?
No.
Now, that canme up in connection with an MSDS sheet. Was
there one available to you yesterday for the sol vent-based
i nk?

| had asked you a question and you said you | ooked at
a coupl e of MSDS sheets, correct?
Yeah.
And then you started tal king about the sol vent-based ink
Was there an MSDS sheet for that ink?
No. W did not have one for that.
Ckay. Have you ever seen one for that?
At one point in time, yes, Dygert had one for it.
But you just don't remember what was on it?
No, | don't remenber.
Now, you just said at one point in tine Dygert had one for
it. \Wen you use the word Dygert, are you talking about
all the various entities that it operated?
Yes, yes.
So just so that we make sure we have a clear record today

Midwest Reporting, Inc.
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because -- do you understand there are different
defendants in this lawsuit, correct?
Yes.
There's Flexsteel and then there's M. and Ms. Dygert, as
wel | as sone entities that were involved after Flexsteel
sold the property to PBD. Do you understand that?
Yes.
So at some points it's going to be inportant that we
careful ly identify the date range. And when you say
Dygert, it sort of leaves it broad and w de open.

So with respect to the MSDS sheet for the
sol vent-based ink, is that something that to your
know edge woul d have been at the site throughout the tine
of the ink's usage?
Yes, it woul d have.
Wul d that have been before 1997 when Fl exsteel purchased
the assets of Dygert Seating?
Yes.
And it woul d have been after 1997 when Fl exsteel began
operating the site?
Yes.
Wuld it have been after Flexsteel sold certain assets to
PBD Corporation in 20027
Yes, the ink was still there.
Ckay. Were there any other MSDS sheets that were

Midwest Reporting, Inc.
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di scussed yesterday?
Vi tal ked about the MSDS sheets for -- it was Ark Research
Product s.
And what MSDS sheets for Park Research Products did you
tal k about?
She wanted to know basically if they contained any
sol vents because | did not have the MSDS sheets for those.
And what did you tell her?

| told her | didn't believe so, no. They were a
wat er - based cl eaner.
VWhat were the Park Research Products that you were
referring to?
Can | |ook at the paper here --

Sure.

- to give you the names of thenf

Sure. Yeah. And | notice you brought a stack of papers
wth you.

| can't just zip the names off the top of ny head. Ckay.
And | think you were saying Park. It's Ark, A-r-Kk.
Ar-k. Ckay.
Yes. It's Ark general purpose cleaner and Ark heavy duty
degreaser.

Ckay. And let's go ahead and pause right there because
you pul I ed out some documents. So, again, because we're
at a deposition, we have to try and keep things organized

Midwest Reporting, Inc.
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here and keep our records straight.

So I'mgoing to hand you a docunment real quick, or
ask Angela to hand you a docunent that she's going to mark
as Plaintiffs' Exhibit 20.

(Plaintiffs' Exhibit 20 marked for
i dentification.)

Have you seen Plaintiffs' Exhibit 20 before?
Yes.
And do you understand, sir, that you're here today to
provide testinony pursuant to the subpoena that we issued
upon you that we've marked as Plaintiffs' Exhibit 20?
Yes.
OCkay. And in addition to requiring your appearance today,
that subpoena al so required you to bring docunents,
correct?
Yes.
Ckay. And you've got those documents with you today?
Yes, | do.
And, in fact, you were just -- you pulled out one of those
documents and you just read fromit and you were talking
about the Ark research chemcals, correct?
Yes.
Okay. And what | want to do nowis try and do our best to
identify what you have here in front of you that you have
brought to the deposition. Let ne ask, Bob.

Midwest Reporting, Inc.
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MR M CHAEL: Do you know, Bob, have all of these
docunents been produced in this case, or should we
take a break and have them copied --

MR DEVETSKI: | have no idea. Kelly mght know

MR MCHAEL: -- and just mark thenf? Maybe what
we should do is at the first break get a copy and
then we can just mark the whole packet. And that way
we know what he brought today. Is that fair?

MR DEVETSKI: That's fine.

MR M CHAEL: GCkay. That way we don't have to
take your originals. We'Il just copy themand we
know what's been brought today.

THE W TNESS:  Sure.

MS. JONES. Excuse nme. Could | ask you to speak
up just a little bit? Sometines | can hear you very
clearly and other times not.

MR M CHAEL: Are you talking to the wtness or
to ne?

MS. JONES. To both of you. Thank you.

THE WTNESS: Move the phone over this way.

MR ULMER  Can you hear us now?

MR BARNARD: Barb, are we coming in clear now?

MS. JONES. Yes, thank you.

BY MR M CHAEL:
Q kay.

M. Alexander, |'mgoing to ask the court reporter

Midwest Reporting, Inc.
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to hand you another docunent. She's going to mark this
one as Exhibit 21, and 1'd like you to please take a | ook
at it.
(Plaintiffs' Exhibit 21 marked for

i dentification.)
Do you have Exhibit 21 in front of you?
Yes, sir.
And is that a copy of the list that you were just |ooking
at in your own files that you were testifying about?
Yes, it is.
I's that your handwiting in Plaintiffs' Exhibit 217
Yes.
And is that a true and accurate copy of your witten |ist
that you have, front of you, in front of you?
Yes, it is.
When was that list created by you?
It woul d have been sonetime right in the area that
Fl exsteel bought Dygert Seating.
So sometine right in the area of March of 1997?
Wthin a year or two, yes. At the tinme that | wote this,
we were still running our frame shop. And Fl exsteel
closed it down shortly after they bought it, bought us.
And what makes you believe that the |ist was generated
somewhere in the area when Flexsteel purchased the assets
of Dygert?

Midwest Reporting, Inc.
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Because of the materials that we used in our frane shop.
They're still on ny list.

For instance, the acetyl ene?

The acetyl ene, the argon, yes.

Now, there's an X next to the acetylene. Does that

i ndi cate something to you?

It probably did at the time. But | have no idea why | put
it there now, no.

Could it have meant that you were no |onger using that
product ?

No. Because |'ve also got one by carbon nonoxi de, which
is produced by our forklifts.

Ckay. Now, you were pointing somewhere when you --

Yeah. It's about the mddle of the page there.

Doesn't that say carbon dioxide?

Yep, that one does. But if you | ook at the second page
then, | also have X's by the glue that we were stil

using, the solvent-based ink. So | really don't know what
the X's neant at the tine now.

Wy were you speaking yesterday about the Ark products?
Kelly asked if | knew or remenbered if they were a

sol vent - based degreaser.

And what do you renenber about the Ark products?
Basically that it was something that you m xed with water
How many of the -- well, for instance, on the first page,
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it's an Ark product, HD degreaser.

Yes.

That's one of the ones that you were tal king about?
Yes.

How much of that did you use at Dygert Seating and
Fl exsteel ?

| bought a five-gallon bucket of it one tine.

Do you renenmber the date of that purchase?

No.
Do you know where Ark Products is |ocated?
No, | don't.

It"s fair to say that if we could obtain an invoice for
the HD degreaser that you bought from Ark Products with a
date on it, that this would have had to have been
generated after that date, correct?

| woul d assune so, yes

Q her than the HD degreaser, did you guys talk about
anything el se on this particular list yesterday?

| don't believe so. \Wll, no. Yeah, we did, spray paint.
And what did you talk about with respect to spray paint?
Where it was used, what it was used for.

And what did you say concerning where it was used and what
it was used for?

That we used it mainly to touch up netal carts that we had
that we noved fabric around on.
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Q \Were finished parts ever painted?

A.  Finished parts, they were usually painted -- well, we've
got to kind of clarify that alittle bit. Product that
came in fromFlexsteel, the frames woul d have been al ready
painted. Prior to Flexsteel, we did paint a limted
nunber of frames for specific custonmers, but very few of
t hem

Q Okay. And let's talk about the time when the frame shop
was in operation. GCkay. Because it did operate a little
bit after Flexsteel, correct?

A Yes.

Q During that tine, did you paint any finished products?

MR. DEVETSKI: Excuse ne, Rod. \Which time are
you tal king about now, before Flexsteel or after
Fl exsteel ?

BY MR M CHAEL:

Q \Well, let's talk about before March of 1997 when the frame
shop was operational; did you paint any finished products?

A, Yes.

Q Between March of 1997 and the tine that the frame shop was
closed, after Flexsteel purchased Dygert, did you paint
any finished products?

A, That | can't be sure of because | wasn't actually over in

the frame shop all the time. You know, | don't know what
frames came in fromFlexsteel, which ones didn't. So |
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really couldn't give you an honest answer there.

Did your job duties with respect to the frame shop change
after Flexsteel purchased the assets of Dygert Seating?
Not until they actually closed the frame shop

So let's talk about before they closed the franme shop.
Between March of -- do you know when the frame shop

cl osed?

No.

Okay. \ell, between March of '97 and before they closed
the frame shop, were you still over there fromtime to
time?

Yes.

During that time, are you aware of any finished products
bei ng pai nted?

No.

Do you know one way or the other?

Not honestly, no.

Was there anything else on this Iist that we've marked as
Plaintiffs' Exhibit 21 that you tal ked about yesterday
with M. Devetski and Ms. Hartzler in preparation for

t oday' s deposition?

| think that was it.

You didn't talk about the entry for trichloroethyl ene?
The what ?

The entry for trichloroethylene?
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Yest erday, no.
It didn't come up at all?
No.
What ot her documents did you | ook at yesterday with
M. Devetski and Ms. Hartzler?
| think that's pretty much it
Two phot ogr aphs?
Yes.
An affidavit and your handwitten list that we've marked
as Exhibit 21, those are the documents you | ooked at
yest erday?
And the MSDS for the LPS.
There wasn't anything el se?
No.
Do you have a copy of the MSDS for the LPS degreaser spray
in the documents you' ve brought today?
| believe there's one in here, yes. Yes.
And do you mind if | take a ook at it, just so | know
what we're tal king about ?
Where did you obtain the MSDS for the LPS degreaser
spray that you tal ked about yesterday?
Ms. Hartzler got that copied.
And is that a product that Flexsteel had used in its
busi ness?
W\ determned that this particular one was not. It did
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not match a purchase order that she had | ocated.

When you say "we determined,” do you nmean you and

M. Devetski and Ms. Hartzler?

Yes.

So that was a joint effort?

Yes.

And with respect to your personal know edge, do you
believe, in fact, that the LPS degreaser spray did not --
was not used by Flexsteel, the one that's identified in
that MSDS sheet ?

That is correct.

And is that based only upon the purchase record that

Ms. Hartzler had located, or is there any other reason?
Pretty much the purchase record because the appearance of
the cans has changed. So, you know, | can't ook at a
picture of the can and say, yeah, that's definitely the
one or it's not.

What did the can look Iike for the one that you renenber?
It was the same coloring; but the wording was different on
it, the appearance of it.

How did you get the photographs of the cans?

Pardon, the phot ograph?

How were you | ooking at pictures of cans yesterday?

| don't really remenber. | don't renenmber if it -- it was
sonething that Kelly showed ne, | think. | don't really
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remenber .

Are you sure you | ooked at pictures of cans yesterday?
|'mpretty sure | did, yeah.

Vere there actual cans in the roon?

Maybe it was a brochure or sonething. | don't really
remenber now.

And is it that brochure that you're basing your testinony
on that you think the two products were different?

That and the purchase order

And what did the purchase order |ook |ike that you | ooked
at?

That | didn't see

She just told you it was different, the purchase order?
Yes.

And you took her word for it?

Yes.

And as far as the brochures, you can't renmenber what they
| ooked like; is that correct?

No.

V\ere they in color?

Yes.

And what col or was the can that you believe had been used
by Flexsteel in its operations?

It was a green and white can.

What color was the can in the brochure?
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It"s still green and white, but just a different
appear ance.
VWhat was different about the appearance?
The way it was |abeled, the overall |ook of it.
VWhat was different about the way it was |abel ed?
Basical ly the wording, you know, that --
What was different about the wording on it?
Just the general appearance. It didn't look famliar.
What did the wording say?

| don't recall right offhand.
What was it about the wording that you thought didn't |ook
like it was supposed to?
Just all of it really. The can did not |ook Iike
remenber the cans | ooking.

Okay. And it was green and white, correct?

Uh- huh.
Just |ike the ones you remember; is that correct?
Yes.
And it had some wording that didn't look right --
Yes.

- is that your testimony? Ckay.

And what |'mtrying to figure out is what was the
wordi ng that you saw yesterday that you think didn't |ook
right?
| really can't pinpoint it. It just did not look Iike
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what | recalled.

Ckay. Can you tell me what the wording | ooked |ike that
you saw yesterday?

Not at this nmonent, no.

Can you tell me anything that was in the wording?

Just the LPS.

Anyt hing el se?

No.

VWhat col or were the letters of the LPS?

Wi te.

Was there anything el se about the can that you saw
yesterday that's different fromwhat you remenber with
respect to the can that was used by Flexsteel ?

No.

Just the wording?

Yes.

And the only specific thing about the wording that you can
remenber today is the letters LPS were white?

Yes.

What color were the letters LPS on the can that was used
by Fl exsteel ?

Probably also white.

Vere the letters on the can that you saw yesterday the
sane size as the ones on the can that were used by

Fl exsteel ?
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That | really couldn't say either

How | ong has it been since you saw a can of LPS degreaser
that was used in Flexsteel's operations?

A long time, probably -- not since Flexsteel was there
probably. W quit using it.

Ckay. \Wen you say "we quit using it,
referring to?

Vell, all -- Dygert, Flexsteel, we quit using it at the
time of Flexsteel; and we never went back to it.

So it's been sone time prior to 2002 since you last saw a
can of LPS degreaser?

Ch, yeah

That's correct?

Yeah.

So ten years possibly?

Yes.

So it's fair to say that your menmory of that can of LPS
degreaser from approximtely ten years ago m ght not be
that clear; is that correct?

That's correct.

And it would be fair to say that you could be wong when
you say that the can that you saw yesterday is not the
same can that you used to use at Flexsteel, correct?

It"s possible. It could be.

And other than your nemory of what the can | ooked |ike,

who are you
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the only other reason that you decided that that
particular LPS degreaser was not used by Flexsteel was
because Ms. Hartzler told you she had a purchase order
record that showed that that wasn't the right one
correct?

Yes.
And you didn't |ook at that purchase order to verify that
for yourself, correct?

No, | did not.

Ckay. Now, we've tal ked about the MSDS sheet for the LPS
degreaser, your affidavit, the two photographs and your
handwitten notes that we've marked as Exhibit 21 that you
| ooked at yesterday with M. Devetski and Ms. Hartzler
correct?
Yes.
And you al so | ooked at something that conveyed to you an
i mge of an LPS degreaser can, correct?
Yes.

But you don't knowif it was a document or a picture or a
can itself or what it was?

No.
Was there any other thing that you | ooked at yesterday
with Ms. Hartzler and M. Devetski --

No.

- in preparation for today's deposition?
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No.
Okay. M. Al exander, I'mgoing to hand you a docunent
that we're going to mark as Exhibit 22
(Plaintiffs' Exhibit 22 marked for

i dentification.)
Do you recogni ze Exhibit 22?
Yes.
Can you tell me what it is?
It"s the affidavit that | signed for Barnes & Thornburg.
And on the third page, is that your signature?
Yes, sir.
And it's dated June 6 of 2011; is that correct?
Yes.
What did you talk about yesterday with M. Devetski and
Ms. Hartzler with respect to your affidavit that we've
marked as Exhibit 22?
Nothing really specific, just that | still had it and
bring it with me.
Did you talk about any of the specific paragraphs within
your affidavit?
Yeah, | think so
Ckay. \Wich ones?
Vi tal ked about the 55-gallon drum-- did we? Mybe not.
| don't renenber if we did talk about that one or not. W
did talk about the glue that was spilled outside the
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building. | do know that, yeah

About the glue that you spilled outside the building?

It was spilled. | have no idea who spilled it or how it
got there, but | didfindit.

VWhen was glue spilled outside the building?

| found it shortly after | started working there, which
woul d have been like '92, '93, '94, sometime in that area.
Where did you find it?

It woul d have been outside the south side of the building.
Qutside of the main building?

Yes. The main plant, yes.

Back in the grassy area?

Yes.

I's there a ditch back there?

Yeah, there was a ditch there. It's probably 50 feet away
fromthe building.

The ditch was about 50 feet away fromthe building?

Yes.

How cl ose to the building was the glue?

Right next to it.

How nmuch glue was spilled on the grass on the south side
of the main plant?

Appeared to be roughly a quart or |ess.

What kind of glue was it?

It woul d have been either the contact adhesive or what
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they used as a 777.

And how do you know it was one of those?

That was the two types of glue that we used, depending on
what was available fromthe supplier. And that was the
only kind of glue that we used in the spray -- the cup
spray guns.

Did the spill come froma spray gun then?

Yes.

And how do you know?

Just basically fromthe size of the quantity of what was
there.

What about the size and the quantity led you to believe it
cane froma spray gun?

The amount of glue appeared to be what woul d be held in
one of the one-quart spray guns.

Did you say one-quart spray gun?

Yes.

Do you know who al l owed the glue to be spilled outside the
building at that tine?

No, | don't.

What did you do with it?

Picked it up and threwit in the trash.

Did you do any soil sanpling?

No.

Did you do any type of testing to determ ne whether or not
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there was any contamnation as a result of the glue?

A No.

Q \Was there anything el se that you tal ked about with respect
to your affidavit yesterday?

A | don't think so, no

Q Was there anything in your affidavit you wanted to clarify
or correct?

A No.

Q (Ckay. Wy don't we go ahead and take our first break
because | think I'mgoing to need to go ahead and get
copi es of your docunents so we can ask nore specific
questions about it.

A Sure.

VI DEOGRAPHER: O f the record at 10: 06.

(Recess taken.)

VI DEOGRAPHER:  Back on the record at 10:32.
Pl ease continue

BY MR M CHAEL:

Q ay, M. Aexander, |'ve been informed that it's going to
be a while until we get your documents copied, so we're
going to go ahead and resume the deposition and go on to a
new topic. And once we have those copies, we'll come back
and "Il ask you about your documents. GCkay?

A, Yes.

Q During our break, did you talk to anybody about the
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testimony you' ve given so far today?

Yeah.

Al right. Wo did you talk to?

Bob.

And what did you say?

He just rem nded ne to answer questions accurately and to
the best of my know edge.

Did you talk about anything substantive with respect to
the testinony you' ve given today?

Excuse ne?

Was there anything specific with respect to the answers
you' ve given today that you discussed with M. Devetski
during our break?

Not really.
Just a general --
General , yeah.

Vere there any general topics that you discussed during
the break?

No.

How did you first find out about this lawsuit?

| think the first time | heard about it was from another
coworker at the place where | was working.

And who was that?

It was a man naned Jeff Mobl ey.

And M. Mobley used to be enployed at Flexsteel as well,
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correct?

Yes.

And you said at a place where you were working. Were you
referring to Flexsteel or soneplace else?

No, no. It was someplace el se.

And what place was that?

Scope Technol ogi es.

And M. Mbley was al so enpl oyed there?

Yes.

And he's the one who first told you about the lawsuit; is
that correct?

Yes.

And what did he say?

That he had been contacted by an attorney involving the
case.

Did he say who the attorney was that had contacted hinf
It was you.

It was ne?

Yes.

And how do you know that ?

O your firmanyway, | believe.

And how do you know that ?

He used your name.

He said Rod M chael ?

Yes.
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And what else did he say?

That you had called himand wanted to talk to himand you
were trying to find other enployees or previous enpl oyees.
After you found out about the lawsuit from M. Mbley, did
you talk to anyone el se about it?

Not until M. Devetski's gotten a hold of ne, no.

So you didn't call M. Dygert?

No.

O anyone el se that you used to work with?

No.

And when did M. Devetski get a hold of you?

| don't really remenber when it was.

About the time you did your affidavit?

It woul d have been somewhere a little bit before that.

And was it just a phone call?

Yes.

Expl ai ning about the litigation?

Yeah.

How many communi cations did you have with Barnes &
Thornburg before you net with themand did your affidavit?
| think two.

One was the phone call from M. Devetski; is that correct?
One was a phone call. And the second time, M. DevetskKi
and anot her young | ady came out to the house.

Ms. Hartzler or somebody el se?
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No. It was a different |ady.

Came out to your house?

Yes.

Did they bring any docunents with themon that trip?

| don't renenber any.

Do you renmember what you tal ked about at that particul ar
occasion -- on that particul ar occasion?

Ve Dbriefly discussed the suit and who he was representing.
Anyt hing el se?

| can't renenber if we set up the appointment at that tine
or if it was another phone call where we set up the
appointment to meet at the restaurant. But that was
pretty much it, yes.

When you were providing the information for your
affidavit, did your wife help, give you any information at
all?

Not for the affidavit, no, no

Did the two of you ever talk about the litigation and the
fact that you were doing an affidavit?

Yes.

Okay. \What was her position with Flexsteel ?

What did she do there, her job?

Correct.

She worked -- geez, all over. She worked in cutting and
sorting, she worked in engineering for a while. She did
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just about everything that was there.

And just so we have a clear record, can you state her
nane, please?

Cindy Barry Al exander.

And did you discuss with -- is it okay if | call her

G ndy?

Sure.

Did you discuss with Cndy chem cal usage by either Dygert
Seating or Flexsteel or anybody thereafter?

No.

Has the topic of TCE ever come up in any of the

di scussions that you've had with G ndy?

No.

And when | say "TCE," do you understand |'mreferring to
trichl oroethyl ene?

Yes.

So with respect to former enployees that you had worked
with with Flexsteel and Dygert and PBD thereafter, you
talked to M. Mbley, you talked to your wife. Were there
any other former enployees that you talked to about this
| awsui t ?

No.

You haven't talked to M. Dygert at all?

No.

What about M. Fransen?
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Who?

Ji m Fransen.

No. | haven't spoken or seen himsince he went back to
| owa.

Have you had any conmmunications with anyone fromthe

| ndi ana Departnent of Environnental Management concerning
your fornmer enploynent at Flexsteel or Dygert or PBD or
any of those companies?

| think so, but | couldn't swear to it.

And what makes you think so?

Two gentlemen showed up at Scope Seating claimng to be
federal agents fromthe Environnental Protection Agency.
And when was that?

It woul d have been somewhere right around like the first
two weeks of April, | think.

Do you recogni ze the name Gen Stutsman?

Yes.

Does he work at Scope Seating?

No.

How do you know M. Stutsman?

| believe he was the previous owner of Goshen Cushion.
Okay. Wen the two gentlemen showed up at Scope Seating,
did they come in and talk to you?

Yes.

Didthey also talk to M. Mbley, to your know edge?
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No.

Are you the only person there they came and tal ked to?
Yes.

And what did they talk to you about?

Anything that | could renmenber about hazardous chemcals
and TCE.

And what did you tell then?

They asked about spills. | told themthere was never any
maj or kind of spill outdoors or anything like that. They
asked about the barrel of hydraulic oil that was over at
the Cooper Street building. They wanted to know if
anything had ever been dumped down sink drains, toilets,
anything like that.

VWhat did you tell himabout anything being dunped down
sink drains or toilets?

To my know edge, nothing ever was.

Did they give you their names?

No.

But you believe themto be representatives of the
Environnmental Protection Agency?

It was kind of a strange deal. When they wal ked in, they
flipped these little identification things and closed them
before you could hardly blink your eye. They had talked
to the receptionist before they saw me. She's the one
that called me up. And she said that they showed her the
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same identification. But | don't remenber what their
names were.
Did you give themany docunentation?
No.
|'mgoing to hand you a document |'mgoing to mark as
Exhibit 23 and ask you to take a look at it, please.
(Plaintiffs' Exhibit 23 marked for
i dentification.)

Do you have Plaintiffs' Exhibit 23 in front of you?
Yes.
And 1'd like to direct your attention to the third page of
Plaintiffs' Exhibit 23. It has a Bates nunber in the
bottom right-hand nunber. Do you know what a Bates nunmber
Is?
No, | do not.
If you look on the third page, there's a nunber. W cal
it a Bates nunber. [It's a control number that we use so
we know where docunents came from And this one says
Fl ex01 and an underscore and some zeros and 012261. Do
you see that?
Yes.
And that indicates that Flexsteel has produced this
document to us.

At the bottomhalf of that page, there's an e-nai
and it says, "Forwarded by Joseph Kawecki/R5/ USEPA/ US on
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8-18-2008, 8:29 a.m" Do you see that?
Yes.
Does that nane, Joseph Kawecki, ring a bell?
No.
To your know edge, you've never met or spoken with him is
that correct?
Yes.
And then there's -- it's Dave Dygert's name and an e-mail
address. And it says, "DDygert@unmtSeating.com” Do
you see that?
Yes.
Does he work with you there as well?
At Scope?
|'msorry. Scope Technol ogies. Ckay.
M. Dygert works at Sunmt Seating, to your
know edge; is that correct?

Yes.
Do you know one way or the other?
The last | knew, he was at Summit Seating. | don't know

if he's still there.

Okay. And then at the bottomit says, "Subject: Dygert
Seating building on Marina Drive." Do you see that?
Yes.

And then on the next page it says, "The follow ng people
were enpl oyees of Dygert Seating working in the Mrina
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Drive building. Geg Lucchese, VP of production, cel
nunber," and there's a number there; and then it says,
"Geral d Al exander, maintenance nan, can be reached at,"
and there's a phone nunber there. Do you see that?
Yes.

I's that your home phone nunber?

No.

I's that your phone number at Scope Technol ogi es?

Yes.

Have you received any phone calls from|DEM or EPA at that
nunber ?

No.

Just the two agents who showed up to interview you?
Yes.

And then | just -- if you turn back to the page we were
just looking at in front of that FLEX01 12261, at the top
there's a nanme, Carol Ropski. Do you see that?

Yes.

Does that ring a bell?

No.

VWhat about Deena Sheppard?

No.

Mark Jawor ski ?

No.

Laura Ripley?
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No.

Ve already tal ked about Joseph Kawecki. Wat about James
Morris?

No.

Ken Thei sen?

No.

To your know edge, is the only discussion you' ve had with
any environnmental regulators, be it IDEMor EPA and the
di scussion you had with the two agents that day at your
enpl oynment ?

That's correct.

How | ong have you known Dave Dygert?

Probably close to 20 years.

Wul d you consider himto be a good friend?

Yes.
Have you and Cindy ever socialized wwth M. and
Ms. Dygert?

No. \Well, company picnics, things |ike that. That's all
Conmpany events?
Yeah.
M. Alexander, |I'mgoing to hand you a docunent we're
going to mark as Plaintiffs' Exhibit 24.
(Plaintiffs' Exhibit 24 marked for

i dentification.)

Do you recogni ze Exhibit 24?
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Yes.

I's that your signature?

Yes, it is.

Can you tell me what that document is?

This was when Flexsteel -- | believe it was when they

bought us, they fired us and rehired us for sonme reason
When Fl exsteel purchased the assets of Dygert Seating, is
that what you nean by "when they bought us"?

Yes. | believe so, yes.

That was in about March of '97, correct?

Ckay. Wait a mnute. Okay. This would have been when
they sold it back to Dave

Ckay. So this letter, Plaintiffs' Exhibit 24, would have
been when Fl exsteel sold certain assets back to Dave
Dygert's corporation; is that correct?

Yes.

And that was called PBD Corporation at that tine; is that
correct?

Yes.

And what was your understanding of how that transaction
cane to be?

That it was a severance pay.

Vére you ever offered enploynment at any other Flexsteel
facility?

No.
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They didn't ask you to go to New Paris or --

No.

So was it -- so with respect to the severance agreenent
here that's identified in the letter we've marked as
Plaintiffs' Exhibit 24, was that a take-it-or-leave-it
of fer fromFlexsteel ?

Basi cal |y, yeah.

Ckay. And then you took -- so you accepted Flexsteel's
of fer; you stayed working for M. Dygert at PBD Corp.
correct?

Yes.

And you worked there until 2007; is that correct?

Yes.

And then where did you go to work after 20077

Scope Technol ogi es.

| think you said that was where you used to work. Are you
enpl oyed sonepl ace el se now?

No.

Are you retired?

Unenpl oyed.

Are you laid off as a result of the economy?

No. Another conpany bought Scope, and they did not keep
my enpl oynent.

Was there a specific reason why they didn't keep your
enpl oyment, or was it just a function of downsizing?
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They already had their own maintenance person.

VWho purchased Scope, if you know?

A conpany cal |l ed Lexi ngton.

And when was that?

The end of April, this year

Are you currently |ooking for another job?

Yes.

Do you have any plans to | eave the state?

To | eave the state?

Yes.

No.

Are you intending to stay within the general Elkhart
County, St. Joseph County area?

Yes.

When you were at Scope Technol ogi es, what were your job
duties?

Mai nt enance.

Sane thing as you were doing previously for Dygert,
Fl exsteel ?

Yes.

What type of business is Scope Technol ogies in?

A seating conpany.

VWere they a conpetitor of Dygert and Flexsteel ?
Yes.

And where are they |ocated?
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Here in Elkhart -- I'"mnot in Elkhart anymore. In

El khart.

| think | asked you this, but just to make sure. To your
know edge, the only former Flexsteel/Dygert enployees who
went to work for Scope were you and M. Mobley?

No, there were others there.

Who el se went to work at Scope?

It woul d have been Deb Hess, Cheryl Lashure, ny wife
Cndy, Loretta Shrock, Terry Hayes. There was a |ady
named Betty. | can't think of what her l[ast name is. And
one of the office girls, Shannon Metcal f.

Did all of these individuals go to work for Scope
Technol ogi es after 2007, about the tine you did?

Yes.

Wy did the facility that had been operating at the Mrina
Drive location, the main plant as you refer to it as, shut
down in 2007?

Because Scope bought the business, and they noved
everything over to their |ocation.

So Scope bought the business sonetime in 2007, correct?
Yes.

When you say "noved everything over to their |ocation,”
you nean all the equi pment?

Yes.

The inventory?
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Yes.

The raw material s?

Yes.

And several of the enpl oyees?
Yes.

Do you know who Scope bought the business fronf

No.

Do you know who owned the business at the time that it was
cl osed in 2007?

Actually, no. | know who | thought owned the business,
but --

But you don't know for sure?

No, | don't know for sure.

Ckay. Wo did you think owned the business?

Dave Dygert.

Do you know who paid your paychecks?

Dave Dygert.

Do you renember seeing whose name was on your payrol
stub? Would it have been Dave Dygert, or was there a
busi ness name?

Actually, at that tinme, | don't really remenber

Do you recogni ze the name LDL Corporation?

No.

Do you recogni ze the name Heritage Financial Services?
Yes.
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What' s your understanding of who Heritage Financia
Services is?

They were owner of the seating conpany at one point in
time.

Do you know about when that was?

Not really. | don't really remenber. It wasn't very

| ong.

Was there an individual named Brian Smth who used to work
there?

Yes.

I's he the one that told you that Heritage Financia
Services was the owner of the conpany at that particul ar
time?

Yes.

And you say it wasn't very long. Do you know about how

| ong Heritage owned the business?

Maybe a coupl e years.

Was it near the 2007 timeframe or was it earlier on or do
you know?

Actually, it was near that time, yes.

Do you think Heritage was the owner at the tine that Scope
bought the business?

Yes. |1'd pretty nuch forgotten about Heritage even.

Al right. So nowthat you' ve refreshed your

recol | ection, you believe that Heritage Financial Services
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Is the entity that sold the business --
Yes.
- to Scope?
Yes.
Al right. M. Aexander, I'mgoing to hand you a
docunent we're going to mark as Plaintiffs' 25 and ask you
to please take a look at it.
(Plaintiffs' Exhibit 25 marked for
i dentification.)
Have you seen Plaintiffs' Exhibit 25 before?
No.
And you see at the top it says, "Affidavit of David
Dygert"?
Yes.
Okay. And if you flip to the fourth page, there's a
signature and a date. Do you see that?

Yes.

Does that | ook |ike David Dygert's signature to you?
| really couldn't say if it's his or not. | don't
remenber what --

You're not famliar with his signature?

| don't renenmber what it |ooked Iike.

Ckay. That's fair enough. 1'd like to direct you to
paragraph 14 in the affidavit, which is on page 3. Do you
see where | anf
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Yes.

It says, "Since its creation in March 1997, the Dygert
Seating Division of Flexsteel operated in a simlar
fashion as Dygert Seating, Inc., had operated at the
Marina Drive and Cooper Drive manufacturing sites in
1996." Do you see that?

Yes.

Do you agree with that statement?

Yes.

Okay. And did you work at that particular facility from
about 1992 until about 2007?

Yes.

And is it fair to say during the duration of your

enpl oynent that the business operated in essentially the
same manner?

Yes.

Did you go to college?

No.

Did you finish high school ?

Yes.

| hate to ask this, but what year?
1969.

Al right. And you started at Dygert Seating in '92,
correct?
Yes.
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VWhat were you doing before you went to work for Dygert
Seating in 1992?

| worked for a van conversion conpany.

VWhat was their name?

M dway Truck & Coach.

Vere they a custoner of Dygert Seating?

No.

VWere they in the El khart area?

Yes.

How | ong were you at Mdway Truck & Coach?
Ten years.

So roughly "82 to "92, fair to say?

Yes.

What did you -- what were your job -- what was your job
title when you were at Mdway Truck & Coach?

Mai nt enance nanager .

What type of stuff did you do as the maintenance manager?
Fi xed whatever broke, repaired.

Sane thing you did at Dygert Seating?

Yes.

And at Flexsteel ?

Yes.

And at PBD Corp.?

Yes.

And at Heritage Financial Services?
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Yes.
When you were at Mdway Truck & Coach, did you have any
responsi bility for hazardous chem cal managenent?
Yes.
And what was your responsibility for hazardous chenica
management ?
| assisted another gentleman in keeping track of what we
had for the MSDS' s, what chemcals we had, how they were
handl ed.

(M. Goves left the deposition.)
Who was that generally?
The other man, Chuck Tubbs.
Do you know where M. Tubbs is today?
No.
When was the last tinme you saw hin?
| don't really remenber. Long tine.
And when you say you assisted himin hazardous chem ca
management, can you tell me generally what you did?
VMl ked around and | ooked to see what we had that was in
use, checked it against the MSDS book to make sure we had
copies of the MSDS for it, |ooked for things that were
being used inproperly or disposed of inproperly.
Did you ever see anything that was being used inproperly?
No.
Did you ever see anything that was being di sposed of
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| mproper|y?
No.
Did you have those same basic job duties during your tine
with Dygert Seating, Flexsteel, PBD, and Heritage?
Yes.
Did you ever see anything that was being used inproperly
during any of those years?
No, sir.
Did you ever see anything that was being di sposed of
| mproperly --
No.
- during any of those years?
No, sir.
How did you learn the proper way to use hazardous
chem cal s?

Through OSHA
Was it a training progranf
Yes.

And when did you have that training progranf

Once when | was at M dway and once while enpl oyed by

Fl exst eel .

Ckay. So on one particular occasion when you worked for
M dway Truck & Coach, sometine between 1982 and 1992, you
went to a training semnar being put on by OSHA; is that
fair to say?
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Yes.
Do you know about when that was?
No, | do not.

How | ong was that sem nar?

It was a one-day cl ass.

And where was it?

| ndi anapol i s.

Was it a big semnar with a ot of people?
Yes.

Did you have to take a test?

No.

Did you get any license or certification after you
at t ended?

Yes.

And what did you get?

Par don?

What sort of license or certification?

It was a certificate and a little card.

It just said you attended the progran?
Yes.

And that you were there the whole day?
Yes.

Anyt hing el se?

No.

When did you attend the training through OSHA during your
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time of enploynent by Flexsteel?

6- 11- 2001.
And you got a little card there that hel ps you out with
that. Can you tell me -- before you put that away, can
you tell me what that card is?
Yeah. It's from OSHA, "Ceneral Industry Safety & Health,"
ten-hour Cccupational Safety and Health Training Course.
Ckay. And do you mind if we get a copy of that --

No.

- at the break too so we can mark it since you've talked
about it.

Are there any other cards in your pocket we m ght
need to refer to today so we can get everything copied at
once?

No. There's a parking ticket.

Ckay. And why did you go to the OSHA training semnar on
June 11, '017?

Just as a refresher thing.

Does OSHA have requirenents for refresher courses
periodical ly?

| don't know if they do or not.

Wiy did you go to the OSHA training sem nar back when you
were working for Mdway Truck & Coach?

To initially learn about the regulation, OSHA regulations.
Was it M. Tubbs who asked you to go?
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Yes.

Did he go with you?

Yes.

Was it his first time?

| don't know.

But it was your first time?
Yes.

And you got a certificate saying that you had attended,
correct?

Yes.

Did you get any sort of certification?

No.

Okay. And then sort of working backwards with respect to
your job training history here, before 1982, what did you
do?

| worked through a vending conpany.

VWhat were they called?

Sout h Bend Vendi ng.

Did you drive a truck and fill vending machines?

| repaired them

Sone nore maintenance work?

Yes.

You repaired the vending machines or the truck or both?
The vendi ng nmachi nes.

You didn't work with any hazardous chem cals at that tine,
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Did you ever have any hazardous chenmi cal training during

the time that you worked for South Bend Vending?
No.

How | ong were you at South Bend Vending?

| don't really renenber.

Mre or less than ten years, do you think?
Less.

Where did you work before South Bend Vending?
A place cal |l ed Hedco Engineering.

VWhat did they do?

V¢ built and maintained wei ghing equi pment.
What type of weighing equi pnent?

Scal es, you know, electronic scales.

For househol d use or commercial use?

It was nostly comercial.

Big scales for trucks or --

No. They were used like in the food industry.
So are we tal king pounds or tons or --

Pounds.

Ckay. And were you one of the people who actually built

t hose scal es?
Yes.

Did you work with any hazardous chem cals at that job?
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No.

And you didn't receive any training on hazardous chenica
handl i ng or management or disposal when you worked t hat
job, correct?

No.

I's that correct?

Yes, that's correct.

How | ong were you with Hedco Engineering?

Less than five years.

So we're getting close to 1969. Were were you before
Hedco Engi neering?

Before then, | worked for a place called Bob's Repair
Servi ce.

What did you do there?

Mai nt enance, appliances.

Fi xed refrigerators?

Stoves, refrigerators, dishwashers.

Did you have any sort of training concerning the proper
use, handling or disposal of hazardous chem cal s when you
were at Bob's Repair?

No.

Did you guys use any hazardous chenicals when you worked
at Bob's Repair?

No.

Was that your first job after high school ?

Midwest Reporting, Inc.



O© 00 N O O b W DN -

N NN R R R R R R R PR,
OB WNEF O OOWLWNOOUO MAWRNRO

O >

>

O > O

O >

O >0 >

O >0 >0 >

Page 67

Yes.

Vere you just sort of a handy person and that's how you
wound up in that position, or how did that come to be?

| was a handy person, and | knew the people.

You knew the owners?

Yes.

How did you wind up comng to be enployed by M. Dygert in
1992?

M/ wife worked there, and they were |ooking for a

mai nt enance person. She told nme about it.

What was your position when you were first hired by

M. Dygert?

Mai nt enance.

Vere you the head of maintenance, or did you report to
somebody el se?

| was the only maintenance person.

Do you renmember what your title was? Was it just

mai nt enance or SoOne specia

Just mai ntenance.

Ckay. And you graduated from high school, correct?

Yes.

Ckay. Did you ever take any col | ege courses?

No.

Did you ever attend any training courses or semnars ot her
than the two one-day OSHA programs that you told me about?
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No.

Have you had any sort of schooling or training in the area
of chemstry?

No.

Wth the exception of the two OSHA classes that you told
nme about, have you had any schooling or training in the
area of hazardous chem cal management ?

No.

So the only tine you' ve ever been trained on howto
properly handl e hazardous chem cals were the two one-day
OSHA training programs; is that fair to say?

Yes.

After you were hired by M. Dygert to be the maintenance
man for Dygert Seating, did there come a time when anot her
mai nt enance person was hired that you then supervised?
Yes.

Do you know about when that was?

No.

More or less than ten years?

Less.

And who was that person?

V¢ had one gentleman naned Jerry Barnes, and we actually
had two other guys that | cannot renmenber their names.
Ckay. And then you stayed enpl oyed as the head of

mai ntenance until 2007, right?
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Yes.

Did M. Barnes stay enployed as well, or did he |eave the
conpany prior to '07?

He was let go before that.

Was he let go when Flexsteel purchased the assets?

| don't renenber.

Do you know why he was | et go?

No, | don't.

Are you the person who fired him or did sonebody el se do
that ?

It woul d have been someone el se.

Who did you report to?

G eg Lucchese.

Did you report to M. Lucchese the entire time you were
enpl oyed there?

No.

So let's back up. So starting in '92 when you were hired,
was M. Lucchese your boss, or did you report to somebody
el se?

At the beginning, it was Geg Lucchese. Then he left and
| reported to a gentleman named Charlie Mabie.

MR MCHAEL: (kay. Let's -- I'mseeing a glare
inhis glasses. |Is it |ooking okay in the video or
shoul d we shut the blinds?

VI DEOGRAPHER: | can see the glare. | can see
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hi s eyes too.

MR M CHAEL: Wy don't we shut -- because it's
kind of distracting. W're just going to go ahead
and shut that so the video | ooks good. Is that
better?

VI DEOGRAPHER:  Yes.

BY MR M CHAEL:

Q (Okay. So then before we had to stop and cl ose our
blinds -- is that better for you probably, | assume, too?

A | was fine.

Q ay. In the beginning, you reported to M. Lucchese.
And then sometine thereafter you reported to a Charlie
Mabi e?

A, Yes.

Q Is that his nane, Ma-y-b-e?

A Ma-b-i-e, | believe.

Q About how long did you report to M. Mbie?

A. Two to three years.

Q About how long had you reported to M. Lucchese before
M. Mabie became your direct supervisor?

A, Mybe five, six.

Q ay. So it was M. Mbie your supervisor then after
Fl exsteel had acquired the assets?

A. No. At that time Jim Fransen came in.

Q And | knowit's hard to go back and remenber these dates,
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but I"'mtrying to piece this together here. So you
started working for Dygert Seating in 1992, and Geg
Lucchese was your direct supervisor, correct?
Yes.
Now, you worked for himfor a period of tinme and then
Charlie maybe became your direct supervisor, correct?
Yes.
And then in March of 1997, Flexsteel purchased the assets
of Dygert Seating and Jim Fransen becanme your direct
supervisor; is that correct?
Yes.
And then how | ong was M. Fransen your direct supervisor?
Until Flexsteel left. And then believe it or not, Geg
Lucchese came back.
Did M. Geg Lucchese work for Flexsteel?
No, | don't think so
Ckay. |'masking because you said he came back
Yeah. He cane back after Dave bought -- or PBD -- there's
t 00 many conpanies to try --

When PBD was there, Geg canme back.
Do you know if he left at the time of the Flexsteel
acqui sition, or do you not know?

Not really.
Ckay. And over the years then, the naintenance departnment
you' ve been in charge of had from-- in the beginning it
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was just you. And then you had one enployee. He was |et
go. And then you had two ot her enpl oyees whose nanes
you' ve forgotten, correct?

Yes.

I's that the scope of the maintenance departnent from'92
to 2007 at that facility, to the best of your
recol | ection?

Yes.

Did the two gentlemen that you can't renenber their nanmes
work for PBD Corp.?

No.

Vere they before or after that?

It woul d have been before that.

So after M. Dygert formed PBD Corp. and purchased certain
assets back fromFlexsteel, did it go back to you being
the mai ntenance guy?

Yes.

And then was it you by yourself until 2007 when Heritage
sol d the business?

Yes.

As the maintenance person -- well, let's break this down
intime. Back when you first started working for

M. Dygert in 1992 as the head of maintenance and sole
mai nt enance person, what were your basic job duties?
Taking care of all the equipnent, the building, grounds.

Midwest Reporting, Inc.



00 N O Ok~ WDN B

N NN R R R R R R R PR,
OB WNEF O OOoWLmNOU M WRNEREO O

> O

O >

O >

O

O >0 >0

O >0 >

Page 73

VWhat do you nmean when you say "take care of equipment”?
Keep everything running, do preventative maintenance,
daily maintenance as it broke down.

So you cleaned the machinery; is that correct?

If need be, yes.

You repaired the machinery; is that correct?

Yes.

You did the preventative maintenance hoping it wouldn't
break down; fair to say?

Yes.

VWere you the person nost famliar with the equi pment at
Dygert Seating during the timeframe from 1992 until 19977
Yes.

And then you said you took care of the grounds. What do
you nean by that?

Trimtrees, bushes, let the |andscaper in or the mow ng
crew in through the gate when they needed in

Did you dig the drainage trench at the base of the |oading
dock at the franme shop?

No.

Was it already there when you were hired?

Yes.

Did you ever do any excavation of any type on either
property, the Cooper Drive property or the Marina Drive
property?
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Yes.

What type of excavation did you do?

At the main plant, we -- or | dug out -- they had the same
type of truck docks there with the little drainage area in
the back. | dug the dirt that had washed down in there
and accunul ated off the top of the gravel.

Okay. To meke sure | understand, at the main plant there
was a | oading dock area and there was a ranmp, a concrete
ranp out front that sloped down towards the building?

Yes.

And at one point in time dirt had washed in there fromthe
parking lot?

Yes.

And you dug that out?

Yes.

Did you do any other type of excavation on either
property?

Yes.

Ckay. \What other type of excavation did you do?

At the Cooper Drive building, there was an oil spill,
hydraulic fluid there. | broke up the asphalt, dug the
dirt out and had it haul ed away.

And that's the 2001 oil spill that you mentioned, | think
in your affidavit?

Yes.
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When you say you broke up the asphalt, how did you do
that ?

Wth a hamer drill and a sl edgehamer.

Di d anybody hel p you?

No.

And then did you dig soil up underneath the asphalt?
Yes.

Just a shovel or a backhoe, or what did you use?

A shovel

Anybody help you with that?

No.

What did you do with the asphalt and the dirt that

you renoved?

Put it into a dunpster, which was enptied into the
conpactor.

Okay. |'ve heard the term "hopper" used with respect to
certain dunpsters on the property. Are you famliar with
that ternf

Yes.

I's the dunpster that you're talking about, was that
commonly referred to as a hopper or is that something
different?

It could go either way. Some people -- what | consider a
dunpster is a netal container, sits on the floor, you
throw your trash in it, and then you dump that into the
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conpactor. A lot of people will call that dunpster a
hopper .

And that's what you put the soil and the asphalt into?
Yes.

Was that sitting then adjacent to the frame shop, or did
you have to take it down --

The conpact or?

No, the dunpster that you put the stuff in.

The dunpster was sitting next to the hole | was digging
while | was digging it, yes.

Ckay. Did you move it over there with a forklift, or was
It just sitting there?

Forklift.

So you noved the dunpster over next to the hole with a
forklift, and then you broke up the asphalt with a hamrer
drill and a sledgehamer, and you put the asphalt in the
dunpster, correct?

Yes.

And then you took a shovel and shoveled out dirt and put
that in the dunpster, correct?

Yes.

How deep did you shovel that?

It was al nost three feet.

So it was a pretty good-sized hol e?

Yeah. It was a biggie.
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A biggie. And then once the dunpster was full, did you
use the forklift to then take it to the conpactor at the
main plant?

Yes.

And what did you do, lift the dunpster up and tip it into
the conpactor?

Yes.

And then the conpactor just smashed the soil and the
asphalt into the regular roll-off that H nto took away?
Yes.

You understand what | nmean by "roll-off," correct?

Yes.

That was a 45-yard roll-off | believe set out in front of
the main plant. Does that sound about right?

Yes.

That's what the conpactor would push the trash into
correct?

Yes.

Did you do any other type of excavation on either
property?

Cccasional Iy digging up a sprinkler head.

And | forgot to ask you. WWen you shoveled out the dirt
and when you took out the asphalt where the oil had
spilled fromthe barrel at the frame shop, did you do any
sort of sanpling or testing of the soil or asphalt?
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A No.
Q | think you've told ne, but just to make sure -- we got to
stop and change the tape anyway.
You' re not aware of any soil sanpling ever being done
on any property, correct, at the tinme that you worked

there?

A, No, |'mnot.

Q \hat about any groundwater testing, are you aware of any
of that?

A.  Done actually on the property, no.

Q Wy did you qualify your answer that way?

A \ell, toward the end, getting toward 2007, | can remenber
seeing -- I'mnot sure who it was -- but they were doing
drilling across the street and down the street from us.

Q In connection with the Geocel contam nation?

A.  Apparently, vyes.

MR M CHAEL: (kay. We need to change our tape.
So now s a good time to take a break.
VI DEOGRAPHER: O f the record at 11:29.
(Recess taken.)
(M. Schmdt joined the deposition.)
VI DEOGRAPHER:  Back on the record at 11:46.
Pl ease continue.
BY MR M CHAEL:
Q M. Aexander, I"'mgoing to ask the court reporter to hand
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you a docunment that we're going to mark as 26. 1'd like
you to please take a |ook at it.

(Plaintiffs' Exhibit 26 marked for

i dentification.)

Do you recognize Plaintiffs' Exhibit 26?
Yes.
I's that a true and accurate copy of the card that you had
in your pocket that you showed us earlier?
Yes.
And that's the OSHA training, the one-day course that you
t ook when you were enpl oyed by Flexsteel, correct?
Yes.
That's the certification card you got?

Yes.
Where was that training conducted?
In New Paris.

Was it a programthat was sponsored by Flexsteel ?

| don't know.

Let me -- | should clarify that.
When you said "in New Paris,

Paris Flexsteel facility?

Yes. It was at their plant.

Ckay. And how many people were at that particul ar

training progranf

| don't renenber.

did you mean the New
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Mre than ten?

Yes.

Vere they other Flexsteel enployees, or did they come from
all over the place?

That | couldn't really say. | don't know.

Ckay. And the trainer is identified as a Dale J. Sabers.
Do you see that?

Yes.

Was that a Flexsteel enployee?

No.

Do you know where he was fronf

No.

He just came to the New Paris plant and offered this
ten-hour course in OSHA, and you went from El khart to New
Paris and attended the course, correct?

Yes.

There wasn't any RCRA training offered at that particul ar
program correct?

Any what ?

RCRA?

No.

Have you ever had any RCRA training?

No.

On the back of the card, which would be at the bottom of
Plaintiffs' 26, it says, "OSHA recommends outreach
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training programcourses as an orientation to occupational
safety and health for workers." Do you see that?

Yes.

Did you understand this was an orientation program for
you?

Yes.

And then it says, "Participation in these classes is
voluntary." And then it says, "Workers nust receive
additional training on specific hazards of their job." Do
you see that?

Yes.

And you never received any additional training on specific
hazards of your job, correct?

Through OSHA, no.

What about through anything?

Just personal reading.

On-the-job experience? Wat do you mean by that?

| bought new OSHA manual s, subscribed to Cccupationa

Heal th and Safety magazine. Read that.

So you read some additional materials, but never had any
addi tional training?

No.

I's that correct?

That's correct.

How many times were you at the New Paris plant?
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Twi ce.
And you were at the New Paris plant one time for OSHA
training. And what was the other time?
| went down to pick up some frames.
VWhat do you nmean "went down to pick up some frames"?
W\ needed frames at the shop up here in El khart, so |
drove down and picked themup. They couldn't deliver them
fast enough to us.
So in Elkhart you needed some particular frames to finish
a product that you were making. So you went to New Paris,
pi cked themup and brought them back; is that correct?
Yes.
Ckay. I'mgoing to ask the court reporter to hand you a
document that we're going to mark as Plaintiffs' Exhibit
27.
(Plaintiffs' Exhibit 27 marked for

i dentification.)
Do you recognize Plaintiffs' Exhibit 27?
Yes.
Can you tell me what it is?
Copies of the materials that | brought.
Plaintiffs' Exhibit 27 is a true and accurate copy of the
documents that you brought with you to the deposition
today in response to our subpoena; is that fair to say?
Yes.
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W will go through and tal k about sonme specific docunents
inthat ina mnute.

But first I want to hand you a document that we're
going to mark as Plaintiffs' Exhibit 28 and ask you about
it.

(Plaintiffs' Exhibit 28 marked for

i dentification.)
Have you seen Exhibit 28 before?
No.
Ckay. Well, | just want you to | ook at the top e-mai
fromKelly Hartzler to Thomas Barnard, was copied to ne
and several other people. Do you see that?
Yes.
And it says, "Subject: RE Flexsteel's Master List of
Hazardous Materials.” And it says, "Tom Rod nmade the
Master List of Hazardous Chem cals Exhibit 16 in the June
23 deposition; it is the back of the Hazard Conmunication
Program Jerry had not |ocated the rest of the binders,
except MSDS sheets for the Prem um Adhesive and Silicone
spray, which were also produced. | believe these docs are
at Flex01," and then the Bates number 22326 through 22331.
Do you see that?
Yes.
Do you renenmber giving MSDS sheets to Ms. Hartzler in
connection with this litigation?

Midwest Reporting, Inc.



00 N O Ok~ WDN B

N NN R R R R R R R PR,
OB WNEF O OOoWLmNOU M WRNEREO O

O > O

O >0 >

Page 84

Yes.
' mgoing to hand you some documents we're going to mark
as Plaintiffs' Exhibit 29 and ask you to take a | ook at
t hem
(Plaintiffs' Exhibit 29 marked for

i dentification.)
Do you recognize Plaintiffs' Exhibit 29?
Yes.
And is Plaintiffs' Exhibit 29 a true and accurate copy of
the Material Safety Data Sheets that you provided to
Fl exsteel 's counsel in connection with this litigation?
Yes, it is.
Where did you find those two MSDS sheets that are marked
as Plaintiffs' Exhibit 29?
In the copy of the Hazard Communication Programthat |
had. They were what | used as samples to show peopl e how
to read the MSDS sheet.
Ckay. And just so we can have a clear record, | think I
know what you're tal king about by Hazard Communi cation
Program But can you look at Plaintiffs' Exhibit 16 and
tell me if that's what you're referring to?

Yes.
Did you have a copy of that at your house?
Yes, | did.

Wy did you have a copy of that at your house?
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| wote the programfor the conpany, and | kept a copy of
it inny office.

You have an office in your home?

Vell, at work. And then when they closed the building
there and Scope bought us, | just brought it home with ny
personal stuff that was in the office.

When you say "I wote the program" does that mean you
wote the document that's marked as Plaintiffs' Exhibit
16?

Yes, sir.

Do you have any other documents at your honme related to
your enployment with Flexsteel, besides these two MSDS
sheets and the Hazard Conmunication Programthat we've
marked as Exhibit 167

"' mnot sure.
In fairness -- and | still haven't had time to go through
Plaintiffs' Exhibit 27 thoroughly yet. 1'll do that when

we take a break for |unch.

But there are some additional documents in here that
| want to ask you where they came from They may be
related to your enploynent; does that sound right?

Yes.

There's a handwitten [ist we tal ked about earlier

Yes.

Is it fair to say as we sit here today that you' ve done
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your best to search every possible location you can think
of for any documents related to your enployment, and you
have provided themto Flexsteel's counsel and brought them
wi th you today in connection with our subpoena?

Yes.

Now, in Ms. Hartzler's e-mail she nentions that you had
not |ocated the rest of the binders, referring to the MSDS
sheets, | believe.

Yes.

Do you think you might have copies of MSDS binders?

| don't think so. | don't remember bringing themhone. |
know | was going to. Because when Scope bought the
conpany, they came in; and everything that was left, they
said basically throw away. And | knew better that a | ot
of this stuff should be kept. But | have not been able to
find the MSDS, the actual binder. So | don't think I've
got it.

So to your know edge, the MSDS binder, the actual copy
that had been in use at the facilities on Marina and
previously Cooper is gone; is that fair to say?

Yes, unless Dave or sonebody |ike that happened to pick it
up.

You're tal king about Dave Dygert, right?

Yes.

And then | guess we got on this Iine of questioning
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because | was curious that you had the MSDS sheets at your
house. You expl ained you had them because you wote the
Hazard Conmuni cation Programand they were attached to it?
Yeah.

But there are sone other docunents we've tal ked about
today, like Exhibit 21.

Ri ght .

Why did you have that at your house?

That was just sonmething that | found in a notebook. It
woul d have been fromwhen | did one of ny wal k-throughs
through the plant checking the materials we had actually
agai nst the MSDS book.

Okay. And | believe your testinony earlier today was that
you thought that these notes were from sonetine around the
time Flexsteel acquired the assets of Dygert Seating; is
that correct?

Yes.
How di d those notes from about 1997 wind up in your house?
|'ma pack-rat. [|'ma hoarder.

So you just tucked themin a notebook and took them hone
with you one day?

Yep.

Do you know when you took them honme?

No. It probably would have been at the end when | was
cleaning out ny office. | mean, stuff that was in ny
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desk, | just shoved it in a box and took it hone.

You think you probably brought it home around 2007,

correct?

Yeah.

Because after Scope Technol ogi es purchased all the assets,

you cleaned out your desk, kept everything you wanted and

brought it home with you, correct?

Yes.

Let's go back to Plaintiffs' Exhibit 22 for just a noment.
Okay. And we tal ked about this just a little bit

earlier today, but | want to go back and go over a few

nore things. Exhibit 22 is a copy of the affidavit you

subm tted in connection with this litigation, correct?

Yes.

Si gned on June 6, 20117

Yes.

And did you -- did you type this particular document we

marked as Exhibit 22?

No.

Ckay. Didyou -- when M. Devetski and Ms. Hartzler net

with you and your wife at the restaurant, did they already

have a copy of this or did they ask you questions and then

give you this later?

They asked questions.

Ckay. So you net with themat the restaurant, they asked
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questions, took notes, presumably prepared the affidavit,
and then sent it to you later and asked you to | ook over
it; and if it was okay, signit. Fair to say?

Yes.

Did you receive any input from G ndy in connection with
the substance of this affidavit before you signed it?

No.

Did you review any docunents bhefore signing this affidavit
that we've marked as Plaintiffs' Exhibit 22?

No.

Did you give Ms. Hartzler your docunments related to the --
to your enployment with Flexsteel and Dygert before or
after signing the affidavit?

Bef ore.

Okay. And then in paragraph 2 you say, "l worked for
Dygert Seating, Inc., from 1992 until approxi mately March
1997." Do you see that --
Yes.

- and in the end you say you worked in the maintenance
department, correct?
Yes.
And we've covered sort of what you did in the maintenance
departnent, at least with respect to maintaining the
outsi de grounds and the equi pment, correct?
Yes.
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One question | did have, back to what you had tal ked about
with respect to the grounds work that you did; you talked

about sonme excavation?

Yes.

And you had mentioned at one time you had to excavate the

area at the bottomof the |oading dock next to the main

pl ant.

Yes.

Was that because the drain in that area had becone cl ogged
with the dirt and the debris?

Yes.

Okay. So it had the same kind of gravel drain as at the
frame shop?

Yes.

And then in paragraph 3 you say, "\Wen | began working for
Dygert Seating, Inc., in 1992, | created a Hazard

Communi cation Program for that business.” Do you see
that ?

Yes.

Ckay. So -- and we've marked a copy of a Hazard

Communi cation Programas Exhibit 16. Do you have that in
front of you?

Yes.

Did you create that document in 19927

Yes.
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And then in your paragraph 3 it says, "I maintained this
program through ny enployment with the Dygert Seating
Division of Flexsteel and PBD Corporation.” Do you see
that ?
Yes.
In your affidavit? So essentially it's your testinony
that you wote the document that we've marked as
Plaintiffs' Exhibit 16 in 1992 and then maintained it
until approximtely March of 19 -- or March of 2007; is
that correct?
Yes.
Vell, until 2007. |'mnot sure you told us the month.
But it's fair to say you wote the Hazard Communi cation
Program we' ve nmarked as Plaintiffs' Exhibit 16 in 1992 and
maintained it until 2007, correct?
Yes.
Now, I'd like for you to please take a look at Plaintiffs
Exhibit 9.

Do you have Plaintiffs' Exhibit 9 in front of you?
Yes.
Now, have you ever seen Plaintiffs' Exhibit 9 before?
No.
| can represent to you that Plaintiffs' Exhibit 9 as it
says on the top there are "Responses of Defendant
Fl exsteel Industries, Inc., to Plaintiffs' First Set of
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Interrogatories." Ckay?

Yes.

And in the Interrogatory No. 1 on page 3 --

Ckay.

It says, "ldentify each person answering these
interrogatories. For each of the persons identified state
the followng." And there are some subparts. And then if
you turn to the next page, under "Response" in paragraph
A -- do you see that?

Yes.

It says, "I am Carl Breen, Flexsteel's controller. |
spoke with the follow ng Flexsteel enployees in order to
answer the various interrogatories: TimHall, Ron

Kl osterman, Tom Burkart, Jim G lbertson, Todd Van Der
Jagt, and fornmer enployee Rita Stephan. | also received
information fromformer enployee, Jerry Al exander;" do you
see that?

Yes.

Do you renenmber providing information to M. Breen in
connection with Flexsteel's responses to the
interrogatories served by the plaintiffs in this
litigation?

No, | don't.

Do you know who Carl Breen is?

No.
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Have you ever talked to M. Breen?
Not to nmy know edge.
If you turn to Interrogatory No. 15, it's on page 15.

MR M CHAEL: Yes. Thank you, John
Ckay.
It says, "List and explain all actions taken by Flexstee
to," and in (a) it says, "Miintain or prevent
environmental contam nation fromrel eases of hazardous
materials at your upholstered furniture manufacturing
sites, including the facilities;" and, (b), "Prevent
hazardous material contamnation within the soil and/or
groundwat er within your upholstered furniture
manuf acturing sites' property boundaries, including the
facilities, frommgrating to off-site properties." Do
you see that?
Yes.
And then there's a response and there's some objections.
And if you turn to the next page, page 16, it says, "Jerry
Al exander reportedly created a Hazard Conmuni cation
Program for the bankrupt entity Dygert Seating, Inc.,
whi ch he maintained throughout his enmployment with the
former Dygert Seating Division of Flexsteel." Do you see
that ?
Yes.
Ckay. And then it says, "This conpliance programincluded
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witten policies and formal training. M. Al exander also
trained enpl oyees of the former Dygert Seating Division of
Fl exsteel in OSHA conpliance on an annual basis, which

i ncl uded how to read MSDS sheets and how to properly

handl e hazardous chem cals." Do you see that?

Yes.

I's that information correct?

Yes.

Okay. You did annual training for enployees of the Dygert
Seating Division of Flexsteel in OSHA conpliance?

Yes.

And you al so taught enpl oyees of the Dygert Seating
Division of Flexsteel howto read MSDS sheets and how to
properly handl e hazardous chemcals; is that correct?
Yes.

And then it says, "M. Al exander also maintained a Master
Li st of Hazardous Materials at the fornmer Dygert Seating
Division of Flexsteel. This list was maintained in the
break roomw th a binder including MSDS sheets for the
materials listed, and the Hazard Communication Program
policies." Do you see that?

Yes.

Now, you tal ked earlier about an MSDS bi nder that you were
unable to locate. Do you remenber that testinony?

Yes.
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Was that binder maintained by you in the break roon?
Yes.

Wy did you keep it in the break roonf

So it was accessible to all the enployees.

To anybody who came in?

Yeah. It was right next to the -- you know, the |aw
requi rement posters.

The | aw requirenent poster?

Yeah, for federal mninumwage and all that.

Ckay. So there were some posters on the wall that had
federal mninumwage and all that?

Yes.

And then right next to that was a binder with MSDS sheets?
Yes.

Was it one binder or nore than one?

One.

I's that the only location within Flexsteel's operations
where an MSDS bi nder was kept?

No. There was also one kept in the Cooper Street
bui | di ng.

And where was the one in Cooper Street |ocated?

In their break room

Any idea what happened to that one?

No.

Vere the binders building specific, meaning did the binder
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in the break roomon the Cooper Street property only
relate to chemcals that were being used in the franme
shop?

No.

And the same would be for the main plant, correct?

Yes.

So the MSDS binder had chemicals that were in use, either
in the main plant or in the frame shop or in both

pl aces --

Yes.

- correct? And then after where | was reading it says,
"He al so wal ked through both the Cooper Drive and Marina
Drive manufacturing sites twice a year and wote down
every product containing a chemcal, whether used in the
manuf acturing process or in the office." Do you see that?
Yes.

And is that correct?

Yes.

Ckay. And is Plaintiffs' Exhibit 21, that we've tal ked
about earlier today, an exanple of a |ist that you nmade
when you were naking one of your trips through the

manuf acturing sites to wite down every product containing
a chemcal ?

Yes, it is.

And that's the only list that you still have?
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Yes.

Fromthe entire time you were enployed from 1992 to 20077
Yes.

And then it says, "He used this process to update the
Master List of Hazardous Materials and ensure that he had
MBDS sheets on file." Do you see that?

Yes.

I's that correct?

Yes.

Now, how woul d you do that?

| wote the Iist down fromthe MSDS bookl et book, the
binder. And then as | would wal k through the buildings, I
woul d check what | found in the plant or the building
against that list rather than carrying, you know, the
whol e book around with me all the tine.

Ckay. So let's break this down. Let's talk about the
list that's marked as Plaintiffs' Exhibit 21. Actually,
let's not get that out of order. That's in a different
exhibit. W have to keep our exhibits nunbered straight
so we have a clear record. | think it mght be upside
down. Maybe Angela can help you

There we go. Ckay.

You got it now?

Yeah.

Ckay. So when you were preparing the list we've marked as
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Plaintiffs' Exhibit 21, you went to the break room and got
the MSDS binder, correct?

Yes.

And then you went MSDS sheet by MSDS sheet and wote down
each product? How did you know what information to wite
down?

Each product and who, you know, who manufactured it.

Okay. So, for instance, on the first page of Plaintiffs
Exhibit 21, the first entry says, "Texaco."

Yes.

I's that referring to the manufacturer of the product?
Yes.

And then it says, "Antifreeze/ Coolant"?

Yes.

I's that the name of the product?

Yes.

And that's the name listed on the MSDS sheet ?
Yes.

And what are the numbers next to that?

Those are the hazard classifications.

And that's information that also comes fromthe MDS
sheet ?

Yes.

Do you know what the nunbers represent, the 2-1-0?

Yeah, the health affects, flammability and how reactive it
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is wth water.

And | notice that sonme of this |ist appears to be in

al phabetical order, and then it kind of gets out of

al phabetical order. |Is that just a function of the way
the MSDS sheets were kept in the binder?

Yes.

I's there a reason that the 604 hi-tenp aerosol adhesive is
nunmber 2 on the list?

No.

Fil ed under adhesive perhaps?

Probabl y, yeah

And, again, so that | can understand your notes here. So
you took the MSDS sheet for 604 hi-tenp aerosol adhesive
and you | ooked to see who the manufacturer was and you
wote down Bender's?

Yes.

And then you | ooked at product nane and you wrote down,
"604 hi-tenmp aerosol adhesive"?

Yes.

And then you | ooked at the HM S code and you wote down,
"2-4-0," correct?

Yes.

Now, on the second page of Exhibit 21, there's sonme
handwiting on the bottomright-hand corner. | think it's
a dash. | think it says, "Tour plant to reconcile |ist
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with itenms have on site.”" Do you see that?

Yes.
I's that your handwiting?
Yes, it is.

Did | read it correctly?

"Tour plant to reconcile [ist with items on site," yes.
Okay. Does that indicate you were giving this list to
somebody el se with instructions of what to do?

No.
Wy did you wite that down?

Just -- | don't really know at the nonent.

I's it possible that you mght have witten that down as an
instruction to one of the two people who worked underneath
you --

No.

- to go tour the plant?

No.
You're the only guy who ever toured the plant to [ ook for
hazardous chemcals; is that correct?

No.
Wy do you say it's not possible that you m ght have given
this list to somebody who worked underneath you and said,
"Tour plant to reconcile [ist with items on site"?

Because | always did it nyself.
That was al ways your job?
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Yes.

And then underneath that it says, "Update any MSDS ol der
than two years." Do you see that?

Yes.

And that's not an instruction you wote for somebody el se,
correct?

No, it is not.
It"s an instruction you wote for yourself?
Yes.

Wy did you wite yourself instructions if you did this
every six months?

| wite notes for alnost everything.

On the first page of Exhibit 21, there's some handwiting
there. It's alot more difficult toread. Is that your
handwr i ting?

Yes, it is.

Can you tell me what that says?

"Determnation of present and future toxicity limts,
predi sposed to TSS by previous MC exposure above PEL and
STEL for nethylene chloride producing" or -- "resulting in
unconsci ousness. "

And why did you wite that down?

Because that was to be a remnder for nme on the glue and
stuff that had nethylene chloride init.

What does "TSS" stand for?
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Toxi ¢ Shock Syndrone.

And what does the "MC' stand for?

That was M dway Truck & Coach.

MCis Mdway Truck & Coach?

Yes.

And is that someone that you purchased products fronf
No. That's where | was overexposed to nethyl ene chloride.
OCh, you were overexposed?

Yes.

Ckay. GCkay. So when you were at Mdway Truck & Coach
you were overexposed to methylene chloride. And,
therefore, you were predisposed to Toxic Shock Syndrone.
And so you wote the notes on the first page of 21 to
yourself so that you'd be careful to stay away fromthings
that had methylene chloride init?

Yes.

And you had some adhesive with methylene chloride init,
correct?

Yes.

And you al so used nethylene chloride in buckets to clean
glue tips fromyour spray guns?

Yes.

Did you use nethylene chloride anyplace else in the
facility?

Yes.
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Where el se?

It was used to clean what they call slats on the Gerber
cutters.

What's a slat on a Gerber cutter?

It's an alumnumrail that goes fromone side of the
cutter to the other. It has rubber seals onit and little
plastic bristle blocks so that the vacuum can suck the
fabric and hold it tight against the table while the
cutter operates.

And then fromtime to time the metal slats would get
dirty?

The rubber seals would wear out and |'d have to pull them
of f and replace them

And when you pul l ed the rubber seals off the al um num
slat, you'd take some methylene chloride and wipe it down?
Yes.

Did you do that or did somebody do it for you?

| did that.

How did you wi pe down the alumnumslats with the

net hyl ene chloride?

Rag and dip it into the methylene chloride and w pe them
So you' d pour sone nethylene chloride into a five-gallon
bucket; is that fair to say?

Usual |y a coffee can.

Into a coffee can and then dip a rag in there and then
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w pe down the netal slats?

Yes.

Did you wear gloves?

Yes.

What did you do with your gloves after you were done?
Threw themin the trash

The general trash?

Yes.

And then that woul d be taken to the conpactor and pushed
into the 45-yard rol | anay, correct?

Yes.

What about the rag that you used to clean it with?

It went in the trash also

And then ultimately it wound up in the 45-yard rol | anay
and Hincto took it away?

Yes.

What about the coffee can that you poured the nethyl ene
chloride into?

It eventual ly would have ended up in the trash.

The sane general trash?

Yes.

Was there any other source of nethylene chloride at the
pl ant ?

The glue that we actually used for the seats, yes, it had
met hyl ene chloride init.
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Anyt hing el se?

No.

Now, on this Exhibit 15 -- or Interrogatory No. 15 that we
were just looking at in Exhibit 9, it mentioned that you
did the OSHA conpliance for the training for the

enpl oyees, that you taught enpl oyees how to read the MSDS
sheets, that you maintained the master |ist of hazardous
materials.

Is it fair to say that with respect to conpliance
with environmental rules and regul ations between 1992 and
2007, you were the person in charge?

As far as training, yes.
Now, why did you qualify that by saying "as far as

training"?
| didn't keep any of the records for what, you know, who
was trained or anything like that. | just did the actua

training; and if somebody had a question, they would cone
to ne.

And who kept the records?

Human resour ces.

Ckay. Wth respect to compliance with environnental rules
and regul ations, were you the person in charge?

| wouldn't necessarily say | was, no.

Who in your mind was in charge of conpliance with
environmental rules and regul ations between 1992 and 2007
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at the frame shop in the main plant?

| would say Geg Lucchese or --

As we sit here today, do you know for sure who was in
charge of conpliance with environnmental rules and

regul ations between 1992 and 20077?

As far as actual |egal conpliance, no.

You don't know?

| don't really know

So it's fair to say that nobody who was in charge of
conpliance with environmental rules and regul ations ever
came and consulted with you about, for instance, the
master |ist of hazardous materials that you kept?

No.

That's correct?

Yes, that's correct.

And nobody in charge of conpliance with environnmental
rules and regul ations ever cane and tal ked to you about
updating MSDS sheets; is that correct?

That's correct.

And if anybody in charge of conpliance with environmenta
rules and regul ations ever |ooked at your naster |ist of
hazardous materials, you wouldn't even know about it,
correct?

As far as the list of stuff, no. The only thing I know of
for sure is they kept track of who was trained and when
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they were trained.

Q (kay. Sonebody kept track of who had OSHA training and
when they were trained, correct?

A Yes.

Q But with respect to your master list of hazardous
materials, as far as you know, nobody in charge of
conpliance with environmental rules and regul ations ever
cane and | ooked at your list; fair to say?

A, Yes.

MR MCHAEL: Al right. Let me -- we're getting
ready to go to another docunment. [It's 12:27. Wy
don't we go off the record and tal k about a |unch
br eak.

VI DEOGRAPHER: O f the record at 12: 26.

(Recess taken.)

VI DEOGRAPHER:  Back on the record at 1:009.

Pl ease continue.

BY MR M CHAEL:

Q M. Aexander, did you talk to anybody at |unch about the
substance of your testinony today?

A. No.

Q Is there any testinony you want to change or correct?

A. No.

Q M. Aexander, has anyone told you the source of the

groundwat er plune that brings us here today?
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No.

Do you know the source of the groundwater plume?

No.

If you look at Plaintiffs' Exhibit 27, it's a copy of the
docunents you brought today in response to our subpoena.
Do you have that in front of you?

Yes.

There are a few documents in there | want to ask you
about .

First off, if you go to the second grouping, and the
first page has your handwitten list. It's not Bates
nunbered, so this is going to be a little tough. But if
you flip back four pages, there's an MSDS sheet for
Bender's Wolesale Distribution, Inc., and it's for a 604
hi gh tenperature flex foam adhesive aerosol. Do you see
that ?

Yes.

Where did that document conme fronf

This | believe is one that Kelly got.

Kelly gave that one to you?

Yeah.

When she gave you that docunent, did she talk to you about
it?

Not really. She just said that she found it online,
guess. That was basically it.
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Okay. And then she showed it to you and you agreed that
that was a product that Flexsteel had been using at its
manuf acturing operations?

Yes.

Do you know how nuch of the Bender's 604 high tenperature
flexi bl e foam adhesive Flexsteel was using on a daily
basi s?

On a daily basis, no

What about a nonthly basis?

| couldn't even swear to that. It would vary constantly.
Dependi ng on how nuch product they were making?

Vell, this one was used in -- mainly in engineering for
prototyping. So, yeah, it would depend on what they were
building at the tine.

And how do you know it was used in engineering for
prot ot ypi ng?

That's usual ly where it was kept, and that's where they
used it.

And you know t hat because you can remenber seeing this
can?

Yes, uh-huh.

Did you know at the time you worked for Flexsteel that the
Bender 604 high tenperature flexible foam adhesive had TCE
init?

At that tine, no.
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Do you understand that now?

Yeah. | wasn't famliar with their little shortcut word
down here.

"Trichlene," you weren't famliar with that word?

Yeah.

Are you famliar with chem cal abstract nunbers?
Sonewhat .

When you were the person responsible for maintaining the
master list of hazardous chemcals for Flexsteel, did you
know what Trichl ene was back then?

No.

Now, you had said that this particular product was
primarily used in engineering for prototyping, correct?
Yes.

Where was engi neering |ocated physically?

It started off downstairs in the corner right behind the
offices. And then fromthere, they noved it upstairs
above the offices.

In the main plant?

In the main plant, yes.

And the usage of this particular adhesive would vary
depending on the work being done in engineering with
respect to prototyping, correct?

Yes.

Coul d have been a few cans, could have been nore than a
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few cans, just depended on what they were doing?

Yes.

What happened to the cans once engineering was done with
t hen?

They woul d have been thrown in the trash.

Just the general trash we tal ked about earlier?

Yes.

And then taken to the conpactor and smashed and put in the
roll-of f?

Yes.

And then H nto woul d have hauled it away, correct?

Yes.

If you flip back a few nore pages, there's an MSDS sheet
for an LPS HDX heavy duty degreaser. And that's the
product we tal ked about earlier, but | didn't have a copy
of this document in front of ne at the time. Do you
remenber this norning when we had that conversation?
Yes.

And it lists trichloroethylene as a 90 to 100 percent
ingredient in this particular degreaser, correct?

Yes.

I's this a docunent that canme from Fl exsteel's counsel?
Yes.

Ckay. It was provided to you by Flexsteel's counsel?
Yes.

Midwest Reporting, Inc.



O© 00 N O O b W DN -

N NN R R R R R R R PR,
OB WNEF O OOWLWNOOUO MAWRNRO

> O

O >

O >

O >0 >

Page 112

When did you get this docunment?
| don't really remenber the date. It would have been
whenever they returned all the stuff that | left here for
themto copy. | don't remenber what day it was.
So you brought your docunents to Barnes & Thornburg and
left themw th Barnes to be copied and produced in the
litigation, correct?
Uh- huh, yes.
And they gave you this docunent when you cane to pick up
your documents?
Yes.
Wul d that have been before or after you did your
affidavit?
Before.
So sometine prior to June 6, 20117?
Yes.
Okay. And we tal ked before about conversations concerning
whet her or not this was the degreaser that was being used
by Flexsteel. And | believe your testinony was you're
really not sure one way or the other. But assumng that
this was not the particular LPS degreaser that Flexstee
was using, do you know whether the one they were using had
TCEinit?
MR DEVETSKI: ['mgoing to object because |
think that mscharacterizes his prior testinony, but
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you can answer the question.

BY MR. M CHAEL:

Q

O >

O >

O >

O >

Let me rephrase then so there's no m sunderstanding here.
You'll agree with ne that this particular LPS heavy

duty degreaser contains trichloroethylene 90 to 100

percent by weight, correct?

Yes.

Ckay. It is possible that there is another LPS green and

white can of degreaser that Flexsteel was using that is

not the one indicated by this particular MDS sheet

contained in your docunents that we've marked as

Plaintiffs' Exhibit 27, correct?

Yes.

If so, it's fair to say you don't know what the

ingredients in that degreaser were, do you?

No, | do not remenber.

Now, on the first page of the stack, it is your

handwitten list we've tal ked about several times today.
On the third page, there's an entry for

trichloroethylene. Do you see that?

Yes.

And that entry was made by you review ng an MSDS sheet in

the binder in the break room correct?

Yes.

And you wote down that the manufacturer was Sunnyside
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Corp., correct?

Yes.

And you wote down the product name was trichloroethylene,
correct?

Yes.

And then the HM S code was 2-1-0, correct?

Yes.

How nuch trichloroethylene did Flexsteel have inits
possessi on when you worked for then?

That particular product was a half-a-gallon can, |
bel i eve.

And where did you get that product?

At a hardware store.

And what was it called?

They referred to it as paint thinner.

Who referred to it as paint thinner?

The can.

The can said paint thinner?

Pai nt thinner, paint cleaner, yeah.

And that was the Sunnyside Corp. can?

Yes.

And when did you purchase a Sunnyside Corp. can |abeled as
pai nt thinner?

VWhen?

Yes.
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| do not recall.

OCkay. Do you know approxi mately?

No.

So you went -- what hardware store did you go to?

Pal mer True Val ue.

Where is that |ocated?

North Cassopolis Street in Elkhart.

Ckay. So at some point in tine, and you don't know when
you went to Palmer True Value on North Cassopolis Street
in El khart and purchased approximately a half-gallon can
of paint thinner, correct?

Yes.

And it was produced by Sunnyside and it contained
trichloroethyl ene, correct?

Yes.

Wy didn't you wite down paint thinner on your
handwitten |ist?

| don't really know

You woul d agree with ne if you turn to the page before
that, there's an entry for a product purchased from
Superior Solvents; and that says, "lacquer thinner,"
right?

Yes.

And you didn't wite the ingredients down on that one?
No.
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Was there anything special that caused you to wite down
trichloroethyl ene instead of paint thinner if it was, in
fact, paint thinner?

Just the fact that it had the trichloroethylene in it
probably.

Okay. What did it ook Iike?

The can?

The can.

The container, it was yellow and white with black printing
onit.

And it said Sunnyside Corp.?

Yes.

And it said paint thinner?

Yes.

Did it say trichloroethylene anywhere on the can?

Yes, it did.

Where did it say that?

In the ingredients.

What other ingredients were init?

That | don't recall.

What makes you recall that it had trichloroethylene in the
i ngredi ents?

The fact that it had that in there.

I's there something special that causes you to renmember
this half-gallon can?
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Yeah. Actually, | bought it one time to clean the outside
doors to the building before I painted them

Okay. And | believe in the interrogatory answers they
have told us that that occurred about 1996; is that
correct?

| don't really remenber. If that's what they say, you

know. | don't remenber nyself.

You didn't provide that information then?

Not that | can recall. | nean, | may have, but | don't
remenber it.

Ckay. Well, assuming it was 1996, that was about 15 years
ago; and you can renenber exactly what the can |ooked Iike
that you used to paint the garage doors?

Yeah. It's the same kind of can that Sunnyside still uses
for their products. You can still find themin the

har dware store.

Can you still find yellow and white with black printing
paint thinner that contains TCE?

| don't know if you can find that exact specific product
or not, but their cans are just |ike they used to be.

How do you know it was Sunnyside that you used rather than
somebody el se's product ?

| just remenber the nane.

Did you ever paint anything else during the time that you
were enpl oyed by Fl exsteel ?
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Cccasional Iy the carts that | mentioned earlier they used
to move the furniture around wth.

Anyt hing el se?

No.

What products did you use when you painted the carts?
They woul d have been spray cans of black paint.

Where did you get those?

Hardware store usually.

Do you know that for sure, or you're just assumng that's
what you did?

Normal |y that's where | bought all that type of stuff was
fromthe hardware store.

What hardware store, the sane one?

Yeah, sane one.

Did you use any paint thinner that contained TCE when you
occasional Iy painted the carts?

No.

How do you know?

Vell, normally -- well, not normally -- all the tine. |
didn"t clean the carts. | just, you know, touched them
up. They'd have a scratch on themor something. We'd hit
themwith a little bit of paint to keep themfromrusting.
What did you use the paint thinner that you' ve marked on
your list as trichloroethylene for when you were painting
the outside doors?
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To clean themoff, to get all the -- you know, it was the
exterior of the door that was splattered with rain and mud
and grease fromoil in the hinges and stuff, whatnot.

Did you take a rag and dip it in the paint thinner and

then wipe it on the doors?

Yes.

Vere the doors wooden or netal ?

Met al .

In your documents, the ones we're talking about near the
- toward the back, there's a photograph it |ooks Iike of
a Sunnyside Vb site picture. It says, "GCeneral purpose

thinners and solvents." Do you see that?

Yeah.

I's that what the product that you purchased | ooked |ike,
one of those cans?

The thinners and solvents, yes.

And it said paint thinner on it, like the one second from

the left?

| don't renenber if it said just paint thinner or if it

was odorless. But it did have paint thinner onit, yes.
It said either paint thinner or it said odorless paint

thinner, correct?

Yes.

And it looked just Iike that jug there second fromthe
left in this docunent, in the documents that you've
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produced to us today?

No, actually it |ooked more |ike the mddle one.

So it was a netal can?

Yeah. It was a metal can; it wasn't plastic.

And it was a half-gallon?

Yes.

VWhere did you get this particular docunent?

| didn't.

How did it come to be in your possession?

Wi ch picture are you I ooking at now? There's nore than
one.

The one with the pictures of the general purpose thinners
and sol vents.

Yeah, this docunent Kelly probably got here.

Ckay. Didyou talk to Kelly about that docunent?

Yes.

What did you tal k about with respect to that docunent?
She told ne that she found it online and found a copy of
the MSDS for it.

Did she say anything else to you about it?

No.

She found a copy of the MSDS sheet for it?

Yes.

Where -- is the MSDS for it the one that's --

Right behind it there.
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So these aren't Bates nunbered, so let's be careful here.
So we're in the mddle stack in the documents you produced
today, which we've marked as Plaintiffs' Exhibit 27. And
there's a picture of a Wb site that says, "Sunnyside."
And it says, "Ceneral Purpose Thinners and Solvents." And
then the next page says, "Sunnyside," and it says, "Were
to buy retail,” and it's got a list of hardware stores.

Do you see that?

Yes.

And then the next page contains a Material Safety Data
Sheet. Is that the one you were tal king about?

Yes.

And you believe this particular Material Safety Data Sheet
in Plaintiffs' Exhibit 27 is the MSDS sheet for the paint
thinner that you used at the Flexsteel site?

Yes.

And if you look at the name it says, "Trichloroethylene,”
correct?

Yes.

It doesn't say paint thinner anywhere on this MSDS sheet,
does it?

No, it doesn't.

Ckay. Now, when | asked you how you made your handwitten
list, you said you went to the MSDS binders and you wote
down the product nanme fromthe MSDS binders, correct?
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Yes.
Okay. So if that were true, wouldn't you have witten
down -- strike that.

So you wote down the trichloroethylene fromthe MSDS
bi nders?
Yes.
And then you wote down Sunnyside Corporation because that
was the nmanufacturer?
Yeah.
And then the health, fire and reactivity code was 2-1-0,
correct?
Yes.
Have you | ooked at any MSDS sheets for paint thinners that
Sunnysi de Corporation provides?
No.
Do you know if Sunnyside Corporation has ever made a paint
thinner that contains trichloroethyl ene?
No.
Have you tal ked to anybody at Sunnyside Corporation to
determ ne whether or not in fact it would have been
possi bl e for you to have bought a product |abel ed paint
thinner that contained trichloroethylene?
No.
Isn't it possible, M. Al exander, that you could be
m st aken concerning whether or not the entry
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trichloroethyl ene on the inventory list was referring to
pai nt thinner?

Yes.

Al right. There's one nore docunent in this stack you
produced to us, and it's got sonme nanmes, handwitten
nanes.

Yes.

Can you tell me what that document is?

A list of enployees.

And why is that contained within this [ist?

Par don?

Wy is this [ist of enployees contained within the
docunents you produced?

It woul d have been froma training session for one of the
OSHA st andar ds.

And what are the numbers? \What do those signify next to
the right of the names?

At the time -- | couldn't swear to it, but I think it was
for groupings for when they were going to take their

cl ass.

So you would do -- well, for instance, is that Tim Wade?
Yes.

That's 4?

Yes.

And that would be like the fourth group that was going to

Midwest Reporting, Inc.



O© 00 N O O b W DN -

N NN R R R R R R R PR,
OB WNEF O OOWLWNOOUO MAWRNRO

O

O >

O >

Page 124

get the OSHA training?
Yes.
And 0 woul d be, what, the first one of the day, or what
woul d that nean?
I"mnot really sure what 0 neant. Actually, can we change
that ?
Sure.
|'mgoing to say that was probably the number of questions
they mssed on their test.
So Tim Wade mi ssed four questions would be your best guess
as to what that means?
Yes.
Ckay. | want to go back to Plaintiffs' Exhibit 16 and ask
you some more questions about the Hazard Communication
Programthat you testified you created.

And you testified that you wote this document?
Yes.
On page 1 in the introduction, paragraph (a) says,
"Regul atory requirenent.” Do you see that?
Yes.
And it says, "Enployers shall develop and inplement a
witten Hazard Communication Programfor their workplaces,
whi ch shall at |east describe how | abeling and other forns
of warning, Material Safety Data Sheets, and enpl oyee
information and training will be met in conpliance with
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OSHA standards as set forth in 29 CFR 1910.1200." Do you
see that?

A Yes.
Q Have you read 29 CFR 1910. 12007
A Yes.
Q And did you quote that fromthis regul ation?
A, Yes.
Q Wen did you read 29 CFR 1910. 12007
A. | couldn't tell you the exact date | read it the first
time, or the last tine even.
Q \Were did you read it?
A, \here? The first time was probably at work.
Q Flexsteel had a copy of the code of federal regulations?
A. No. The first time would have been M dway Truck & Coach.
Q Dd Mdway have a copy of the CFR reports?
A, Yes.
Q The entire volune set?
A, Yes.
Q And then did you get a copy of that when you -- did you
take a copy of that to Flexsteel with you?
MR DEVETSKI: |1'mgoing to object. That
m scharacterizes his prior testinony as far as his
enpl oyment record i s concerned.
BY MR M CHAEL:
Q Fair enough. Let ne rephrase.
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When you left Mdway and went to work for Dygert
Seating, did you take a copy of the CFRs with you?
No, | did not take a copy.
Did you have them menorized?
No. | bought a copy of ny own.
And where did you keep that copy?
At hone.
Do you still have it?
No.
Wy didn't you take it to work with you?
| didn't want to leave it there.
So in 1992 when you were hired by Dygert Seating -- well,
let me ask -- strike that.
Were you asked in 1992 to create a Hazard
Communi cation Program for Dygert Seating?
No.
You took it upon yourself to do that?
They -- basically, yes. They did not have one. | told
Dave that | was famliar with it and that | could do it
for him and he told ne to go ahead and proceed.
Ckay. And then you purchased a set of the CFR for
yoursel f?
Yes.
Did you get reinbursed for that?
No.
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How nmuch did it cost?

At that tinme, it was -- if | remenber correctly, it was
l'i ke 69, 70 dollars.

Okay. And then did you wite this particular program at
your home or at work?

At hone.
Did you get paid extra for doing that?
No, sir.

Did you get any bonus or anything like that for doing it?
No, sir.

Did you get a raise?

No.

In paragraph (a) it says, "Alist of all hazardous
materials known to be present in the workplace.”" Do you
see that?

Yes.

And is it your testinony that tw ce a year you woul d wal k
through the facilities on Cooper Drive and Marina Drive
and identify the hazardous materials that were in the

wor kpl ace?

Yes.

And you woul d start with the MSDS bi nder?

Yes.

And then wal k through to see what was actually in place?
Yes.
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VWhat happened if you found -- if you wote down an entry
for something that was in the MSDS binder and then you
couldn't find it anywhere in either of the manufacturing
pl ants?

Basically nothing. W still left it onthe list and |eft
the MSDS in the book because the product had been there.
You never marked a line through it?

No.

|'ve asked you about the X's on your inventory list. And
you don't believe that that means that those products were
no longer in use?

That's correct.

Do you have any possible explanation for what those X's
coul d be?

No.

Do you know when the frane shop was cl osed?

Specific time, no.

s it possible that if the frame shop had been cl osed
prior to the time that you took the particular Iist that
we have marked as Plaintiffs' Exhibit 21 through the
facilities that you could have X d out acetylene, argon
argon, carbon dioxi de because those were things that had
been produced in the frame shop that were no longer in
use?

No.
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Did you continue to use acetylene after the frame shop was
cl osed?

No.

Did you continue to use argon after the frame shop was

cl osed?

Argon, yes.

How di d you use argon after the frame shop was cl osed?

| had a welder in the maintenance area that | used

When did you stop using 30107 contact adhesive?

| really couldn't give you a date.

Do you have an approxi mation?

No.

When you stopped using 30107 contact adhesive, was it
replaced with the Chem Tech nunber 7777 prem um adhesive?
Yes.

s it possible that the reason you put an X next to the
30107 contact adhesive in your handwitten list is because
you coul d stop using the 30107 contact adhesive and
started using the 7777 prem um adhesive that's notated
there at the very bottomof the third page of Plaintiffs
Exhibit 21?

No.

Why not ?

VW didn't actually necessarily ever stop totally using one
adhesive or the other. W used what was prevalently
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available at the time. Sometimes they would have one;
sometines they woul d have the other one.
Ckay. So you'd use whatever was cheapest and you'd float
back and forth between the --
Not necessarily cheapest. It was what was avail able.
What was available that fit with your product usages?
Yes.
s that fair to say?
Uh- huh.
So you' d use an adhesive for a while and then you mi ght
stop using it because another one becane available and
worked with your products, but then you m ght go back to
the original one, correct?
Yeah. Depending on what they had in stock, yes.
And you used a lot of different adhesives because you made
a lot of different products, correct?
Basically two different adhesives, but yeah.
Vell, if we ook at your hazardous materials list at the
very end of Exhibit 16, there's an adhesive 30141- NFT,
Chem Tech, correct?

["'min Plaintiffs' Exhibit 16 in the Hazard
Communi cation Program There's a master |ist of hazardous
material s.
At the very end of that one.
And | suppose | should go back and lay a foundation.
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was basing ny question off of Kelly's e-mail. But is it
fair to say that this master list of hazardous materials
at the very end of Plaintiffs' Exhibit 16 is a master |ist
of hazardous materials that you prepared?
Yes.
Wy is this one typewitten and the other one is
handwritten?
This one would have been a copy fromwhat was in the MSDS
book at one time or another. | don't know when. But it
woul d have been one that was in there. And this is one
that | would have witten off of one of those |ists.

Ckay. So sonmebody sat down and typed up the information
for the MSDS sheets into a nice little chart Iike the |ast
three pages on Plaintiffs' Exhibit 16?
Yes. It would have been one of the tinmes | was trying to
organi ze things a little bit better. | went fromone tine
doing things al phabetical to the next time trying to do it
by manufacturer.

Do you know the date of this particular list?

No, | don't.
You notice -- let's go down toward the bottom There's an
entry for 1620 anti-spatter on the first page --
Yes.

- of the master list. Do you see that?

Uh- huh.
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I's there any anti-spatter product identified in the
handwitten list that you produced?

| do not see one

And would it be fair to say that at the time the list was
generated, that we've marked as Plaintiffs' Exhibit 21,

Fl exsteel did not have anti-spatter products on the

prem ses and, therefore, you didn't wite it in your list?
| woul d say no.

And why is that?

Because | always had it for ny welder.

Al right. So thenit's fair to say that the list that
we've marked as Plaintiffs' Exhibit 21 is just not a
conplete list of the hazardous material s?

It"s fair to say | may have mssed it, yes, when | wote
it down.

Okay. And it's fair to say that if you mssed the
anti-spatter, you may have m ssed some other chemcals too
as wel | ?

Yes.

And the same would be true for the master list of
hazardous materials at the back of the Hazard

Communi cation Programthat we've marked as Plaintiffs
Exhibit 16, correct?

Yes.

Al right. Back to the first page of the Hazard
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Communi cation Program for Dygert Seating, Inc., paragraph
(b), it says, "The nethod the enployer will use to inform
enpl oyees of the hazards associated with the materials
used in the workplace." Do you see that?

Yes.

VWhat nethod did you use to informenployees of the hazards
associated with the materials used in the workplace?

The training that was done for them

The annual OSHA training?

Yes.
Anyt hing el se?
That was all.

And you provided the annual OSHA training, correct?

Yes.

To your know edge, was there any other person from 1992 to
2007 who provi ded enpl oyees with information concerning
hazards associated with the materials used in the

wor kpl ace at the Cooper Drive or Marina Drive facility?
No.

And then in paragraph (c) it says, "The nethod the

enpl oyer will use to informoutside contractor personnel

of the hazardous materials to which they may be exposed
while on conpany property and the necessary safety
precautions to be taken for their protection.” Do you see
that ?
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Yes.

And how did you acconplish that goal ?

How did |?

Yes.

| told the outside contractor when they canme in where the
MSDS book was. [f he was going to be working in a
particular area, that | knew contained sonething that
could be harnful, | let himknow it was there

Was there anybody el se between 1992 and 2007 who was
responsi ble for informng outside contractor personnel of
the hazardous materials to which they nay be used while on
conpany property and necessary safety precautions to be
taken for their protection?

No.

It was you?

Yes.

Now, you told every outside contractor who came on the
prem ses where the MSDS bi nder was?

If I was there when they cane in, yes

Did you work 40 hours a week?

Yes.

Did you have pretty good attendance?

Yes.

And the manufacturing facility operated on eight-hour
days, right?
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A, Production, yes. Yes.

Q So you were there pretty nuch fromopen and close
correct?

A.  During production hours, vyes.

Q Soit's fair to say that the mpjority of tine that an
outside contractor nmay have come on to the prem ses, you
woul d have been there?

A, Unless it was sonebody that was |ike conputer or telephone
that came in late, yes, | was there

Q ay. And it's your testinony that you informed every
singl e one of those outside contractors where the MDS
bi nders were | ocated?

A, Yes.

MR DEVETSKI: 1'mgoing to object because it
m scharacterizes his prior testinony. You can
answer .

A, Yes.

BY MR M CHAEL:

Q That's your testinony?

A, Yes.

Q kay. |If we go to page 2 at the top, paragraph 3, it

says, "This program along with a training videotape,
shal | be the primry nmeans of comunicating information
regardi ng hazardous materials to our associates and
others.”" Do you see that?

Midwest Reporting, Inc.



O© 00 N O O b W DN -

N NN R R R R R R R PR,
OB WNEF O OOWLWNOOUO MAWRNRO

>0 >

>0 >0 >

OO >0 >0 >0 >0

Page 136

Yes.

What was the training tape that was used?

It was a commercial training tape.

And what was on it?

It gave instruction on how to read an MSDS sheet, on how
to get help understanding what was on it, howto handle
various chemicals.

Who produced it?

Right off the top of ny head, | couldn't tell you.

How | ong was it?

It was |ike half an hour.

Was it a VHS tape?

Yes.

Do you still have a copy of it?

| don"t think so

Where was it kept at Flexsteel?

In ny office.

Do you know what happened to it when Heritage sold the
conpany?

Not really. | probably threwit away.

How many years did you use the same tape?

| really couldn"t tell you. | know when | got it, | made
a couple copies of it; but I couldn't tell you how | ong
used the same tape.

When did you get it?
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| think probably '93, '94.

When you wote the Hazard Communi cation Programin 1992
that we've narked as Plaintiffs' Exhibit 16, did you have
a copy of the tape?

| had a copy that | was borrowing fromMdway Truck &
Coach.

So you were borrowi ng Mdway's copy when you --

Yes.

And then a couple years later roughly, you bought your own
copy?

Dygert bought it, yeah.

Did Dygert pay for the videotape?

Yes, they did.

Did you ever ask M. Dygert why he would pay for the

vi deot ape but not the CFR?

No.

Did you ever ask himto pay for the CFR?

No.

If you turn to page 3, at the bottomthere's some
handwiting. Do you see that?

Yes.

I's that your handwiting?

It looks like it.

And what did you wite?

"Revise all reference to chenmcal to read materials."”
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Wy did you wite that?

To try to avoid people assumng or thinking or referring
to a chemcal as only a liquid.

Wy was it inportant to try to avoid people referring to
chemcals as only a liquid?

Because there are certain powdered things that they could
run across that could be just as harnful to themas a

l'i qui d.

It's fair to say there are solid agents that can be just
as harnful as liquid agents?

Yes.

And that's the message you were trying to convey?

Yes.

Now, on that same page in paragraph (b), "Statement of
Conpany Policy," it says, "It shall be the policy of
Dygert Seating, Inc., to identify and mark the |ocations
where hazardous materials are used, stored or
transported.” Do you see that?

Yes.

Did you do that?

As far as stored, yes, transported, no.

And why did you not mark the |ocations where hazardous
materials were transported?

W didn't really transport them | nean --

VWhat about how did you identify where they had been
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stored?
V¢ had these yell ow flaneproof, fireproof, flammable
storage containers that we kept all that stuff in.
How many of those did you have?
There was |ike four or five of themin the main plant and
one or two in the Cooper Street building.
"1l hand you a docunent we're going to mark as
Plaintiffs' Exhibit 30 and ask you to take a look at it,
pl ease.
(Plaintiffs'" Exhibit 30 marked for

i dentification.)
Do you have Plaintiffs' Exhibit 30 in front of you?
Yes.
And you recognize it to be an aerial photograph of the
main plant and the franme shop?
Yes.
And what |1'd like you to do -- I"'mgoing to ask Angela to
hand you a red pen. And could you just mark on the main
plant the general |ocation where the four or five
fl ammabl e storage containers were | ocated
(Conplying.)
Have you narked those spots?
Yes.
|'"mjust going to stand up and take a look, if that's
okay. And we will all get color copies of this afterwards
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so it will be easier for us to do this. But just to nake
a record, you've marked "1" on the northwest portion of
the building up by where the flame |amnator is; is that
correct?

Vell, yeah. At one tinme the flame |lamnator, it was nore
centered. But it's in that general area, yes.

Pretty close. And would those be the materials that were
used in connection with the flame | amnation process?
Yes.

And what woul d have been in that particular flamable
cabi net ?

At that tinme, it could have been various cleaning
products. W also had an assenbly operation and sew ng
back in that area.

Could it have been cleaning products for the fabrics and
material s?

Yes.

How many cl eaning products did you have for your fabrics
and material s?

Maybe hal f a dozen.

You had a different one for each type of fabric; is that
fair to say?

Not necessarily each type of fabric. It was for different
things that they were trying to clean off, the fabric or
vinyl .
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Thank you. 1'"mgoing to copy these down so | don't have
to stand up.

VWho was in charge of cleaning the fabric when it got
dirty?
Whoever was working on it at the time
A cutter?

It could have been the cutting department, sew ng
departnent, installation departnent, shipping.

Just anybody --

Whoever noticed it was dirty, yeah.

Okay. \Were would they go to get the cleaning agents if
they had to clean the fabric?

The nearest place to their departnent.

The nearest flammable cabinet to their departnent?

Yes.

Do you know if -- were those anti-spotting agents that
woul d have been used then?

Sone of them yes.

Do you know as we sit here today the ingredients in those
particul ar anti-spotting agents?

Not right off the top of my head.

You' d have to see the MSDS sheet, correct?

Yeah, because it ranged anywhere from Wndex to, you know,
the Bender fabric spot renmover product we had called
Sinple Geen. It was a variety of different things
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To your know edge, did any of them have chlorinated
conpounds in then?

Not that | recall they didn't.

Can you say that for sure wthout seeing the MSDS sheets?
Not without seeing the sheet, no.

Ckay. And you don't have any of those sheets, correct?
No.

That's a correct statement, right?

Yeah, that's correct.

Okay. Back to the flammable storage areas then. | talked
to you about the one on the northwest corner over by where
the flame |am nator used to be. And then there's another
one down there. It would be about m dway down on that
part of the building on the east part by a |oading dock.
What woul d have been in that particular area?

The shi pping depart ment.

And what sort of chemicals would have been in the
flammabl e cabinet by the shipping departnent?

A variety of the same cleaning supplies, also notor oil
antifreeze for the truck, wi ndshield washer solvent, the
di esel fuel additive

Is it fair to say you had anti-spotting agents in each of
the flammabl e cabinets located in the main plant?

Yes, | would say so.

And then down on the north part of the bottompart of the
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main plant there, over towards the east, you've drawn two
little boxes.

Uh- huh.

What was that portion of the facility used for?

Okay. One -- the one on the right-hand side --

The east? Right-hand side --

Yes, the east side. That would have been what they called
the cage where they kept supplies under |ock and key.
Ckay. And why did they keep supplies under |ock and key
in that particular area?

They had various things that tended to walk off a ot of
times, seat vibrators, seat heaters, stuff |ike that that
were high dollar itens.

Vere there hazardous chemcals kept in that container as
wel | ?

That woul d have been the |ocation where the bul k of the
cleaners and stuff woul d have been kept.

Under |ock and key?

Yes.

Ckay. Did you have a key to that?

No, | did not.

Who had the key to the cage?

Jeff Mobl ey.

I's he the only one?

| really couldn't say. Probably not, but I couldn't swear
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toit.

But if you needed a particul ar degreaser that was being
kept in the cage, you would go to M. Mbley to get the
key?

Yes.

Was there any decision made to put certain chemcals in
the cage versus in the flammabl e cabinets that were open
to everybody?

Just the fact that they were basically a bulk itemthere.
When a case woul d come in, a case of spray cans or
whatever, it would go there. And then it would be
distributed out just to kind of try to keep track of it.
Okay. | think | understand. So is it fair to say the
cage was sort of a staging area?

Yes.

So you' d purchase a particular itemin bulk by the case.
And then you'd put the case of cans in the cage until it
was time to put the individual cans out on the floor?
Yes.

Fair to say?

Yes.

And it would work that way for degreasers?

Yes.

And it would work that way for anti-spotting agents?
Yes.
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And it would work that way for -- or did it work that
way --

Vell, for instance, the Bender 604 adhesive, did that
go to the cage first?
Yes.
So it came in in bulk cases?
Yes.
To the west of the cage, there's another flammable cabinet
you've made a notation for. Wat was in that one?
That woul d have been ny maintenance area
So that woul d have been your stuff?
Yes.
And what sort of things did you keep in your flanmmable
cabi net ?
Sane thing as the rest of them wth the addition of
experinental gl ue.
Experinmental what?
A ues.
Experimental glues. Wy did you keep experinental glues
in your cabinet?
When we tried a different glue, we would | ook for a glue
that woul d work as well as what we were using that was
less toxic. W were searching basically for a water-based
gl ue, which we never did find one that worked with
anyt hi ng.
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But we would get a sanple in. It was usually a
gallon jug and we would try it. And if they didn't
performwel | enough, | stored themin there just to keep
them away from everybody el se
What did you do with themonce your cabinet filled up?
Eventual 'y poured them out.

Where did you pour thenf

On cardboard.

And then what did you do with the cardboard?

Let it dry and threw it away.

Just in the general trash?

Yes.

So it went into the conpactor and then to the roll-off --
Yes.

And then Hnto took it away.

Where was the engineering plant where they were doing
the prototyping, using the Bender 604 flexible foan®
At one time they were up here where the one is by itself
in the corner right behind the offices.

Okay. And you're pointing to the --

It woul d be the southeast.

The sout heast corner. Can you put a red X right there so
that when we go back and | ook at this diagram we'll know
that's where the engineering part place was.

(Conplying.)

Midwest Reporting, Inc.



O© 00 N O O b W DN -

N NN R R R R R R R PR,
OB WNEF O OOWLWNOOUO MAWRNRO

> O

>0 >0

Page 147

Ckay. And then you said at one tine. So then did they
| ater nove it?
Yeah. They noved it upstairs, just about in the same
general area
Okay. And then | think, actually, that's the [ast cabinet
| haven't asked you about was right there where the
engineering plant had fornerly been |ocated. Wat would
have been stored in that flamable cabinet?
The sane products as in the other ones, with the addition
of that solvent-based ink. They also had that in that
cabi net .
And why did they have that over there?
The ink?
Yeah.
That was the one they used in that big pattern making
machi ne.
And that was done in engineering?
Yes.

MR M CHAEL: W got two minutes. Let's just

stop real quick and change our tape.

VI DEOGRAPHER: O f the record at 2:07

(Pause in proceedings.)

VI DEOGRAPHER:  Back on the record at 2:15.

Pl ease continue
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BY MR M CHAEL:

Q

O >

o >

Before we took our break, we were talking about
Plaintiffs' Exhibit 30. Can you show me -- first off,
could you circle the loading dock on the frame shop in the
main facility that we tal ked about earlier, just so we
know where they are.

On the main facility?

Vell, the one that you excavated out of the main facility
because the drain had been clogged.

Okay. | don't remenber which one it was. (Conplying.)
Ckay.

Ckay. And you put a circle around it. Now you said, "I'm
trying to remenber which one it was.” Did all of the

| oadi ng docks have the same sort of gravel drain at the
base?

Yes.

And then will you show me where -- can you circle where
the | oading dock was on the franme shop as well?
(Conplying.)

Thank you. And then you had mentioned that there was --
there were also one or two flanmable containers in the
frame shop. Can you do a little red rectangle on the
frame shop to show us where those were | ocated?
(Conplying.)

Ckay. So you've got both of themon the south portion of
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the buil ding?

Yes.

Right next to each other?
Yes.

And what would have been stored in those flammble

cabi nets?

Over there they kept the anti-spatter stuff in there.
They woul d have kept spray paint in them

Did they ever keep degreaser in the welding shop?

Yeah, | think they had LPS degreaser early, yeah. Yes.
And that woul d be the LPS degreaser that we tal ked about
earlier today?

Yes.

Ckay. Back to Plaintiffs' Exhibit 16, the Hazard
Communi cation Program On page 6, paragraph (b),
Statenent of Conpany Policy, nunber 1 says, "It shall be
the policy of Dygert Seating, Inc., to provide accurate,
up-to-date Material Safety Data Sheets for all hazardous
materials obtained and to review and update these MSDS no
| ess than nonthly." Do you see that?

Yes.

Now, in fact, you did it biannually, correct?

Yes.

So you didn't quite meet that portion of this program
fair to say?
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Yes.

Ckay. If you flip back to page 9, it says, "Personnel
Responsibilities Under This Program” Do you see that?
Yes.

And then there's a plant manager and it lists several
responsibilities. You got it in front of you?

Yes.

It says, "A plant manager," and it lists several
responsibilities. Wo was that referring to?

At one time it would have been Greg Lucchese and then
Charlie Mabie after him

And did M. Lucchese and M. Mbie actually do the things
identified there, or did you actually do that work?

| did that.

And then if you go to page 10, the very bottom section
there it says, "Safety Director Responsibilities.”

Yes.

And there are certain responsibilities there. Is that
referring to you as the safety director?

Basical ly, yes.

Ckay. Now, you say "basically." Was there sonebody el se
who woul d have done that?

No.

It"s fair to say you were the guy responsible for this
program right?
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Yes.

You wote it and you inplemented it, correct?

Yes.

Now, if you keep going back, page 14, there's a Materia
Safety Data Sheet request form

Yes.

Did you ever get one of those?

Yes.

How many times did you get an MSDS request?

Hal f a dozen.

Do you renenmber what products MSDS sheets were requested
for?

Geez, no, | don't.

Do you renenmber what circunstances |ed to soneone
requesting an MSDS sheet from you?

No.

Vere there ever any instances of OSHA viol ations during
the time that you were responsible for the OSHA progranf
On hazardous materials, no violations that | can recall
VW had CSHA in a couple times to test.

And were there violations as a result of the tests?

No.

Okay. What kind of tests did they do?

Air quality.

And where did they test?
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In and around the gluing areas.

To see what the level of VOCs was that the workers were
bei ng exposed to?

Yes.

Okay. And the couple times they tested, they did not find
any levels that exceeded the permttable exposure |evels;
fair to say?

That's correct.

Did they do any other kind of testing?

They di d noi se testing once.

Anyt hing el se?

That's it.

And then you said as far as hazardous materials, no
violations. What did you mean by that?

V¢ had some OSHA violations a couple different times on
some of the press equipnent.

What kind of violations were those?

Cuards had been noved or altered to where they weren't
quite | egal

Did you ever have an OSHA violation for failing to keep an
accurate list of your hazardous materials on site?

Not that |I'maware of, no.

Wuld it surprise you if you had?

Actual ly, yes, it would.

You woul d have known about it though, woul dn't you?
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| would think so

I's there anybody el se at the facility who ever

communi cated with OSHA inspectors other than you?

Yes.

And who woul d that have been?

G egg Gaskill and Geg Lucchese.

s it possible that if Dygert or Flexsteel had been cited
by OSHA for failing to keep an accurate |ist of hazardous
materials on site, that either M. Gaskill or M. Lucchese
m ght have been notified of the citation and just not told
you about it?

Yes.

Did you ever have a worker who was injured as a result of
exposure to any hazardous chenmicals that then filed a
conpl aint wth OSHA?

That was injured? Not that | know of, no.

Ckay. Now why did you qualify it like that? You set

up and --

V¢ did have a couple, a man and his wife that did conplain
about the glue fumes, that they were too strong.

And is that what led OSHA to come in and do the air
sanpl i ng?

Yes. | think we called themin.

Did the man and his wife work in the glue booth?

Yes.
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Q Didyoutransfer themto a different spot after that?

A. No.

Q They just learned to live with it?

A.  They left shortly after that.

Q kay. On page 18 of your Hazard Conmunication Programin
the glossary it says, "Responsible Party. Someone who can
provide additional information on the hazardous materi al
and appropriate emergency procedures, if necessary." Do
you see that?

A, Yes.

Q Was that referring to you?

A, Yes.

Q Let's wait for M. Devetski to answer the phone.

A, Sorry about that.

Q Can | go on?

MR DEVETSKI: Please do. Go ahead.

BY MR M CHAEL:

Q If the fire department had to cone out to the facility and
| ocate flammable chem cals, who would they talk to?

A M.

Q Anybody el se?

A | was listed as their primary contact.

Q On page 20, there's a test, a Hazard Conmunication Program
conprehensive test. Do you see that?

A, Yes.
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I's that a test that was provided to new enpl oyees?

Yes.

Okay. Didyou wite that test?

Yes.

Did you copy it out of somewhere, or did you make it up
yoursel f?

| believe | copiedit.

As we sit here today, do you know the answers to the
questions?

Par don?

Do you know the answers to the questions?

| hope so.

What is the maxi mum OSHA perm ssible exposure |evel for
net hyl ene chlori de?

It's been a nunber of years, but | would say 50 parts per
mllion.

Ckay. On page 22, there's an OSHA guideline for hazardous
materials evaluation. Do you see that?

Yes.

Did you devel op those guidelines, or did you copy those
froman OSHA manual somewhere?

That came fromthe OSHA manual

Ckay. And then on page 23 it says, "The follow ng
questions must be evaluated for each substance, materia
or chemcal found to be present in the workplace to
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determ ne the necessity of appropriate MSDS information."”
Do you see that?

Yes.

And then there's a hazard material evaluation data sheet
on page 24. Did you ever fill out one of those?

Yes, actually, | did.

And what happened to the hazardous naterial evaluation
data sheets after they were filled out?

They woul d have eventual |y been thrown away.

Do you recall specifically ever filling one of those out?
Yes, | do. | couldn't give you the date or anything. But
| know | filled themout on different new products that
have cone in.

Can you give me an exanple of a product that you woul d
have filled one of those out for?

Coul d have been any one of the test adhesives that cane
in. M. Gaskill would normally order the stuff and he
never woul d remenber to request an MSDS with it.

So then you would go through this to try and determine if
it was hazardous?

Yes.

Ckay. Now, in (a) it says, "Does the material appear on,"
and then it's "OSHA 29CFR 1910. 1000 or subpart Z." Do you
see that?

Yes.
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And you had that reg at your house?

Yes.

And then next it says, "ACGHList." Do you see that?
Yes.

Did you have a copy of that?

No.

Then how woul d you determine if the material appeared on
it?

Just between the OSHA |ist. W did have a partial listing
for IARC and the | abel on the container or whatever it
cane in.

Did you have a copy of the NTP |ist?

No, | did not.

And then in part (b) it says, "Does the material have any
of the follow ng characteristics?" And then, for instance
it says, "Flash point at or bel ow 200 degrees Fahrenheit."
How woul d you determ ne that?

| couldn't actually determne the flash point. If it was
flammabl e, we went by that basically.

Ckay. It's fair to say you had no way to determne the
flash point of the materials, correct?

No, not w thout the MSDS sheet.

So that's fair to say, correct?

Yes.

And a little way down it says, "Is it an oxidizing agent
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or a reducing agent?" Do you see that?

Yes.

How did you determine if it was an oxidizing agent or a
reduci ng agent ?

Basically fromwhatever the [abel had on the container.
What if the label didn't address that issue?

Then | woul d move on to the next step.

Because you woul dn"t have any way to know?

No. | just did the best I could with what | had.

On page 25 it says, "If one or nore of the preceding
questions were answered yes, a Material Safety Data Sheet
nust be on file and | abeling prepared per OSHA standard
procedure.” Do you see that?

Yes.

How di d you do the |abeling?

Ve actually had these little self-adhesive |abels that had
a place where you could nmark the chem cal nane or the
material name that had the little triangle synbol onit.
And you would wite the information out yourself and stick
it on the product?

Yes.

Did you ever do that with any waste containers?

Yes.

How often did you | abel your waste containers?

Whenever | got one, which wasn't very often.
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Can you give me an exanple of a time that you | abel ed one
of your waste containers with those adhesive stickers?
A container of waste oil.

Now, you would wite "waste oil" on it?

Yes.

And what el se?

The flammbility and heal th.

How di d you determne the flammbility and heal th?

Based fromthe MSDS sheet fromthe new product.

You didn't do any of your own determ nation, correct?
No, no.

That's a correct statenment?

Yes, that's correct.

Ckay. How often did you have containers of waste oil?
Twice the entire time | was there maybe

And what happened to those containers?

They woul d have been picked up and haul ed away.

By who?

I"'mnot really sure. It would have been a waste haul i ng
service that M. Gaskill would have contacted

Do you ever renenber seeing a waste hauling service at the
facility, either Cooper Drive or Marina Drive?

| think one time | saw a conpany truck there that said
Berrath on it.

But you can't be sure?
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|'mnot real sure what they were doing at the time. But |
do renenmber a truck comng out and they put a hose in a
barrel of waste oil and punped it out.

Al right. So a company called Berrath punped waste oi

out of a drun?

Vell, | don't know. It wasn't Berrath. | saw their truck
there once. It said something about Berrath Waste. But
the one that was punping it out of the barrel was a

di fferent conpany.

So these are two different occasions that you're

describing --
Yes.

- for ne?
Yes.

Ckay. On the occasion where you think you saw the Berrath
conpany truck, what do you renenber about that?

Not much of anything really, other than the truck said
Berrath on it.

But you don't know what they were doing?

No, | don't.

Do you know when that was?

No, sir.

Ckay. On page 26 of Exhibit 16 there's Associate's
Acknow edgnent of Training form Do you see that?
Yes.
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I's that sonething that the associate would fill out when
you give themthe training, and it would go into their
personnel file then?

Yes.

And then on page 27 there's a Dygert Seating, Inc.

Associ ate Exposure Report. Do you see that?

Yes.
Did you ever have to fill one of those out?
No, | did not.

Now, when Fl exsteel purchased the assets of Dygert
Seating, you were already the one responsible for

adm ni stering the Hazard Communication Program right?
Yes.

And for conplying with OSHA?

Yes.

Did anybody from Fl exsteel ever talk to you prior to
purchasing the assets about Dygert Seating' s policies with
respect to OSHA or environnental regulations?

No.

Wul d you look at Plaintiffs' Exhibit 15, please?

15?

Yeah, it should be right in front of the one you got.
Bl ank, nothing there.

There's no 15?

No.
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MR MCHAEL: Al right. Let's go off the record
for just a second.

VI DEOGRAPHER: O f the record at 2:37

(Recess taken.)

VI DEOGRAPHER: Back on the record at 2:52.
Pl ease continue

BY MR. M CHAEL:

Q

>

O >0 >0

M. Alexander, I'mgoing to hand you a docunment that we're
going to mark as Plaintiffs' Exhibit 31. 1'd like you to
pl ease take a |l ook at it.
(Plaintiffs' Exhibit 31 marked for

i dentification.)
Do you have 31 in front of you?
Yes.
Have you seen Plaintiffs' Exhibit 31 before?
No.
Vell, you can see on the title it's captioned "Amended
Responses of Defendant Flexsteel Industries, Inc., to
Plaintiffs' First Set of Interrogatories.” Do you see
that, at the very top?
Yes.
Okay. And specifically, | want to ask you about
Interrogatory 25, which says, "Are you aware of any use of
trichloroethylene (" TCE ), or any material containing TCE,
at the facilities between 1983 to present? |If so,
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describe all such uses.” Do you see that?

Yes.

And then if you turn the next page in paragraph 1, it
says, "An aerosol spray that reportedly contained some TCE
was purchased in 16-ounce aerosol spray cans was used to
periodically clean the cutters. | amadvised that this
mai nt enance product woul d qui ckly evaporate upon being
sprayed.” Do you see that?

Yes.

Do you know what that product is that's referred to in
that paragraph 1?

It would have been a product called C60.

I's that product contained on either of the chemcal lists
that we've tal ked about today?

| don't know. | do not see it, no

It"s fair to say that's another one that got left off the
l'i st when you were making the rounds; is that correct?
Yeah.

Ckay. \What is C60?

It's an aerosol can of a spray degreaser

And what cutters were used -- or what cutters was the C60
used to clean?

The Gerber automated cutters.

Any ot hers?

No.
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Was C60 the cleaner that was used on the Gerber autonated
cutters the entire tinme that they were used at the
facility?

Yes.

And where was the C60 | ocated?

There woul d have been one can at the cutters and the rest
of the case woul d have been back in the cage area

In the staging area of the cage?

Yes.

And so when a cutter needed to clean the automated cutting
machi ne, they would just find that can and spray it down
or how would that work?

No. | cleaned them

How often did you clean those cutters?

Daily.

And then when you got done with your can, you just threw
it in the general trash?

Yes.

About how many cans woul d you go through a week, say,
cleaning the cutters?

A week?

Yeah.

Two.

Ckay. So about -- so you'd go through about two cans of
C60 a week in order to clean the CGerber automated cutters,
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correct?
Yes.
And then when you were done, you would throw the can in
the trash?
Yes.
And then that would go to the trash conpactor and get
smashed up?
Yes.
And then the trash conpactor would push it on out into the
45-yard roll-off so Hinto could cone take it away,
correct?
Yes.
Did you tell M. Devetski or M. Hartzler about the C60?
Yes.
M. Alexander, I'mgoing to hand you a docunment that we're
going to label as Plaintiffs' Exhibit 32. 1'd like you to
pl ease take a |l ook at it.
(Plaintiffs' Exhibit 32 marked for

i dentification.)
| can tell you this is a docunment we were provided in
di scovery from Flexsteel's counsel. You can see at the
top it has a date of 12-27-01, "RVI Ceneral Material List,
effective January 01, 2002." Do you see that?
Yes.
And there are a fewentries on this | just want to ask you
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about .
About m dway down the page, there's an entry for a
Super 74 spray glue. Do you see that?

Yes.

Do you know what that is?

No, | do not.

Do you know if it has TCEin it?
No, | do not.

Bel ow that there's an 18-ounce degreaser. Do you see
that, just about five [ines down?

Yes.

Do you know what that is?

No.

Do you know if that has TCEin it?
No.

Have you ever seen this |ist before?
No, | haven't.

Okay. Now I'mgoing to -- now | just want to ask you
about a few entries near the back. For instance, if you
turn to the page Bates |abel ed FLEX03_00079783/15 --
Sl ash 15?
Yeah.
MR M CHAEL: Bob, just so you know, so our
record' s clear, when we got this docunent, we had a
cover sheet Bates |abel ed FLEX03_ 00079783 with 79
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un-Bates | abel ed pages behind it. So in order to
keep things straight, we took the |abel of the cover
sheet and then did a slash for each page that
followed. ['mnot sure why the individual pages
weren't Bates |abeled. Qur IT people said for some
reason with this kind of file you can't doit. So
but that's why the nunbers are this way.

MS. JONES: Excuse ne, Rod, does that have an
exhi bit number?

MR MCHAEL: Yes, it does. It's Plaintiffs
Exhi bit 32.

MS. JONES: Thank you.

MR M CHAEL: You're wel cone.

BY MR M CHAEL:

Q ay. On the 15th page of this document, there are
several entries for tubing that end in the letters "HRPO "
Do you see those?

A, Yes.

Q Do you know what HRPO stands for?

A No, | do not.

Q Have you ever heard the phrase hot-rolled, pickled and
oi | ed?

A, Yes.

Q Can you tell me what hot-rolled, pickled and oiled means?

A. No.

Midwest Reporting, Inc.



00 N O Ok~ WDN B

N NN R R R R R R R PR,
OB WNEF O OOoWLmNOU M WRNEREO O

Page 168

Q Do you know if the tubing that Flexsteel was using in
connection with its welding was being supplied hot-rolled,
pi ckl ed and oil ed?

A. No.

Q You don't know one way or the other?

A, No, | do not.

Q I'mgoing to hand you a docunent we're going to mark as
Plaintiffs' Exhibit 32 and ask you to take a look at it.
33, I'msorry.

MR MCHAEL: Did | msspeak with the person on
the phone? GOkay. Angela tells me no, so you're
okay. So we're on Plaintiffs' Exhibit 33.

(Plaintiffs' Exhibit 33 marked for
i dentification.)

BY MR M CHAEL:

Q And do you see Plaintiffs' Exhibit 33 is a fax on Dygert
Seating letterhead, dated January 3, '02, fromRta
Stephan to TimHall?

A Yes.

Q ay. You know who Rita Stephan is, correct?

A Yes.

Q She was the office manager?

A Yes.

Q Do you know who Tim Hall was?

A, No, | do not.
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Okay. And it says, "Dear Tim following is the list you
requested of factory supplies. Thanks, Rita." Do you see
that ?

Yes.

And then if you turn two pages back, about nine rows down
there's an entry for 10 gallons of general purpose
cleaner. Do you see that?

Yes.

Do you know what that general purpose cleaner was?

| believe that was the hand soap used in the bathroons.

It cane in 10-gallon vol umes?

One-gal l on jugs.

Ckay. If you go two up fromthe bottom do you see
there's an entry for degreaser?

Yes.

And it's 24 quarts?

Yes.

Do you know what kind of degreaser that was?
No, | do not.

And so it's fair to say you don't know if the degreaser
had the TCEin it or not, correct?

Correct.

Now, you've tal ked about aerosol degreasers, | believe in
your affidavit.

Yes.
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How was Flexsteel using its liquid degreasers?

The only liquid cleaner | know of was called Sinple Geen
that they mxed with water.

Was that a degreaser?

| believe it was a cleaner/degreaser, yes.

Do you know that for sure?

|'mpretty sure, yeah

Do you know if the 24 quarts of degreaser in Plaintiffs
Exhibit 33 are the Sinple Cean that you' re aware of ?

No, | don't. I'mnot sure what that degreaser woul d have
been.

Did the Sinple Clean have TCEin it?

No.

Can you clean oil off of metal with water?

To a certain extent, yes.

It"s your testimony you can clean oil with water off of
netal tubing?

Vell, not just pure water, no, no. You' d have to have a
cl eaner.

You' d have to have a solvent in there, right?

Vell, use some type of surfactant or something, yes

A solvent like a chlorinated solvent such as TCE or PCE?
Not necessarily chlorinated, no.

But that would be one option, correct?

That woul d be one, yes.
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In fact, isn't it very conmon industry practice to use TCE
as a solvent to clean oil off of netal?

In some instances, yes. W tried not to as much as
possi bl e because it would normally take the color off of
our vinyl.

Vell, don't you typically dry the metal before you put
anything on it after its been degreased?

Yeah, but they used the same cleaners in various stages,
you know, that take ink or grease or oil off of the covers
after they were uphol stered; but yeah

Did you ever see any of the metal tubing in the frame shop
bei ng degreased?

Yes.

And how was that process conducted?

They were wiping it with rags using |acquer thinner

So in the frame shop, they woul d wi pe the tubing down with
| acquer thinner to clean it?

Yeah. They weren't building frames though. They were
building carts for the main plant, and they'd w pe them
off with lacquer thinner and then --

And then what happened with those rags, they just went in
the general trash?

Yes.

Did you ever see any of the steel tubing that was going to
be used in the production of franmes being degreased?
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No.
Do you know how that process was conducted?
No, | don't.

|'mgoing to hand you a document we're going to mark as
Plaintiffs' Exhibit 34 and ask you to please take a | ook
at it.
(Plaintiffs' Exhibit 34 marked for

i dentification.)
And just before we move on, on Plaintiffs' Exhibit 33, am
| correct to ny understanding that you don't know what the
24-quart degreaser is that's referred to on the third page
of Exhibit --
That's correct, | do not.
You got Plaintiffs' Exhibit 34 in front of you now?
Yes.
Okay. And this is a fax. This one is on Flexsteel Dygert
Seating Division letterhead. And it's from Todd Van Der
Jagt to a Jeff Baroth. Do you see that?

Yes.

Do you know who Todd Van Der Jagt is?
Yes, | do.

Was he in charge of engineering?

Yes.

Who is Jeff Baroth; do you know?

No idea.
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Q (kay. Have you heard of Voyager Products?

A Yes.

Q Have you ever talked to anybody over there?

A.  Their people in the shipping department once or twice.

Q Just casual conversation?

A, Yeah. 1'd go over there to pick something up and j ust
chitchat.

Q Did you purchase products from Voyager fromtine to tinme?

A. | went over there a couple tines to pick up frames when we
needed them

Q So fromtime to tinme you purchased frames from Voyager?

A, Yes.

Q And on this particular docunent, Plaintiffs' Exhibit 34,
it says, "Jeff, | would like to take this opportunity to
thank you for taking time to cone over and | ook at the
materials and equipnent remaining at our frame shop. Per
our conversation, here is the information you requested."”
And then there are several itens of tubing. There's a
5,314 pieces of one-inch outside dianeter by 71.625 by
16- gauge tube. Do you see that?

A, Yes.

Q W'Il wait for Bob.

MR DEVETSKI: Go ahead. Sorry.

BY MR M CHAEL:

Q Andit's HRPO as well. Do you see that?
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Yes.

And then there's 282 pieces of one-inch outside dianmeter
tubing, almost 6 feet in length and it's HRPO, and 792

pi eces of one-inch OD 16-gauge tubing, also HRPO. Do you
see that?

Yes.

Okay. Now, by our math, that would be approximately

10, 000 square feet of netal that was coated in oil on that
particular day. How would Flexsteel remove that oil prior
to providing a finished product to its customers during
the time the frame shop was in operation?

| have no idea how Fl exsteel would have

You woul d agree an aerosol degreaser probably wouldn't cut
the trick -- cut the job, correct?

That's correct.

And | believe in your affidavit you had nentioned the only
degreasers you were aware of were aerosol degreasers,
correct?

Yes.

Ckay. But you didn't know about this document that had
the 24 quarts of degreaser that we marked as Plaintiffs
Exhibit 33 when you did your affidavit, right?

No.

I's that correct?

That's correct.
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Q And you didn't consider how the tubing in the frame shop
woul d be cleaned of oil at the tinme that you did your
affidavit, correct?

MR DEVETSKI: (bjection, assumes facts not in
evidence. You can answer the question.

A. | wouldn't have any idea, but I don't know. Can | comrent
on this? Is that okay?

MR DEVETSKI: Answer his questions.

BY MR M CHAEL:

Q Sure.

A | don't think this was fromFlexsteel is what |'mgetting
at. | think this was leftover steel from Dygert.

Q On Decenber 18 of 2000?

A. Yeah.

Q \Well, didn't Flexsteel operate the frame shop for a period
of time after it purchased Dygert Seating in March of '97?

A. A very short period of time, yeah.

Q Wat's your understanding of when Flexsteel closed the
frame shop?

A \Vell, | don't really know But | know they quit producing

frames over there. And we had a lot of stuff left just
sitting in the building waiting to be taken out. So if
this was steel that was |eft over from Dygert, 99 percent
of it wouldn't have been degreased. W didn't degrease
our frames.
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How | ong do you believe Flexsteel operated the frame shop?
| don't renenber.
Do you know when that -- you don't know when that building
was closed down then, correct?
No.
And this is Decenber 18, 2000. Do you see that?
Yeah.
Ckay. Do you know if Flexsteel closed this frame shop
sonetime in 20007
No, | don't. | don't really know when they did that. But
what |'mtrying to get at, you know, | have no clue how
they woul d have degreased it.
And that was ny question.
Yeah.
You just don't know?
Yeah.
|'mgoing to hand you a document we're going to mark as
Plaintiffs' 35.
(Plaintiffs' Exhibit 35 marked for

i dentification.)
Do you have Plaintiffs' 35 in front of you?
Yes.
Okay. You see up at the top right-hand corner it says,
"Fl exsteel Part Number System Revised D, January 27,
'01"? Do you see that?
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Yes.

"TRV"?

Yes.

Does that |ook |ike Todd Van Der Jagt's initials to you?
Yes.

Okay. And then underneath Flexsteel Part Number System
it says, "1. Final Manufactured Parts.” And then it
says, "Apart with all operations conpleted, including
painting and/or degreasing will constitute a finished
part." Do you see that?

Yes.

Do you know how many parts were being manufactured by

Fl exsteel that required painting and/or degreasing?

No.

That woul d be a better question for M. Van Der Jagt?
Yes.

Ve tal ked earlier about the LPS degreaser, and there was
an MSDS sheet that Ms. Hartzler had provided you that
showed that it had, | believe, 90 to 100 TCEinit. Do
you renenber that?

Yes.

Do you know if there was ever any LPS |iquid degreaser
that was used to degrease netal parts in the frane shop?
No.

You don't know?
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No, | don't know

Ckay. Could you look at Plaintiffs' Exhibit 10, please
10?

Yes. Have you seen Plaintiffs' Exhibit 10 before?

No.

Vere you in charge of maintenance in 19967

Yes.

And that was -- you can see this says, "Mchinery &
Equi pment Appraisal, Prepared For: M. Gegg Gaskill,
Dygert Seating," and it's dated August 15, 1996. Do you
see that?

Yes.

And that was a few months before Flexsteel purchased al
the assets of Dygert Seating, correct?

Yes.

Vere you ever on the Goshen Cushion site --

Yes.

- prior to the time it closed? How often were you there?
Prior to when it closed, no, not prior to when it closed.
Vere you there after it closed?

Yes.

Wy were you there after it closed?

To enpty the building out.

And what did you do when you went there to enpty the
bui | di ng out ?
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Pretty nuch |oaded up sew ng machines to come up to

El khart to the plant there. Al the welding equi pment was
put into one area where it was sold and disposed of. And
then they had a paint booth operation there that | had to
di sassenbl e and trash.

Ckay. Wen did you do those things, before or after the
Fl exsteel acquisition?

That was before.

You think it was or you know it was? You kind of
hesitated there.

| think it was before. |'mpretty sure it was.

Ckay. So Goshen Cushion closed in approxi mately Decenber
1996. Does that sound right?

| couldn't swear to it, but --

But you were never there when it was still operating?

No.

Ckay. That's correct?

Yes, that's correct.

And then you believe sonetime between the time Coshen
Cushion closed and the tine Flexsteel purchased Dygert
Seating's assets, you went over and enptied everything out
and rmoved certain equi pment to Elkhart, sold other

equi pment and di sposed of a paint booth operation
correct?

Yes.
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How di d you di spose of the paint booth operation?

Tore it apart, |oaded up into an open-top container and
had it haul ed away.

Who hauled it away?

| don't really renmenber.

Was there any contam nated water left over fromthe
operations of that paint booth prior to the time that you
tore it apart and had it haul ed away?

Yes.

And what did you do with that?

That was put in buckets.

How bi g were the buckets?

They were five-gallon buckets.

Do you renember about how many?

No, | don't.

And then after you put the contam nated water fromthe
paint booth into the five-gallon buckets, what did you do
withit?

Left it there. | have no idea where it went after that.
Vlere there any other contamnated materials that you put
into any five-gallon buckets when you were over there?
No.

Did you do any -- did you identify any other hazardous
wast e when you went over to clean out the facility?

No.
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Vére you the only person who ever went over and
transported materials, equipment fromthe Goshen facility
to the Elkhart facility?

No.

Who did that with you?

It woul d have been any of our truck drivers.

How many times did you go personally?

| went once when they were selling the welders and then
went back again the second time to take the paint booth
thing apart.

Ckay. Wich time did you |load sewi ng machi nes?

That was when the wel ders were being sold.

Ckay. And when you say the "welders,” can you tell me
what exactly you're tal king about?

They were MIler MG wel ders.

So you went over at the tine that the MIler MG wel ders
were being sol d?

Yes.

And you put themin one |ocation so the buyer could conme
get thenf

Yes.

Was there anything other than MIler MG wel ders that the
buyer was purchasing, to your know edge?

Not that |I'maware of, no.

Ckay. And then after you noved the MIler MG wel ders to
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a central location, you |oaded up a bunch of sew ng

machi nes and then took those back to El khart?

| loaded themup. | didn't take them back, no.

What did you do with the sewi ng machines?

One of the truck drivers would have taken them back to

El khart.

Okay. Did you load anything other than sew ng machi nes up
inthe truck to be taken back to El khart?

No.

Okay. And then that was all you did on that particul ar
trip, correct?

Yes.

Ckay. And then you went back a second tine, took apart
the paint booth, put the contam nated water in five-gallon
buckets, and then had somebody with an open truck conme in
and haul the paint booth away?

Yes.

They just take it to the dunp, or what did they do with
it; do you know?

"' mnot sure.

You paid them said get rid of this for me, and they took
it?

| didn't pay them no.

Dygert Seating paid thenf

Yeah.
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And then they took it away, and you don't know what
happened to it?

Yes.

And then the five-gallon buckets, just you left themthere
and never saw them again; and you don't know what happened
to thenf

That's correct.

Those are the only two tinmes you were ever at Goshen
Cushi on?

That | can renenber, yes.

Now, in the Plaintiffs' Exhibit 10, the appraisal we were
talking about, | just want to ask you about a few entries
in here. W'll go by Bates nunber because it's easier to
follow that way. FLEXO1 4752, there's an entry for,
"Eastman Brute material cutter." Do you see that?

Yes.

Does that particular material cutter -- or did Flexsteel
use degreaser spray containing TCE to clean that type of
cutter?

No.

How was the Eastman Brute material cutter cleaned?

The only time | can ever recall one of those particular
type of cutters being cleaned was just blown off with an
air hose.

Now, |'ve been told that fromtime to tine the cutters
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woul d get dull and that there was an aerosol can that
woul d be sprayed on themto make themwork better. Did
you ever see that happen?

No.

You didn't ever see any cutters spraying aerosol cans on
the cutting bl ades when they got dull so that they woul d
work better?

No.

Ckay. On 4753, there's a CGerber at the bottom There's
an asterisk next to a Gerber S-93-5 MediumPly Cutter

Yes.

I's that the one you would use the C60 on to clean?

Yes, the Gerber we used C60.

Al the Gerber cutters? Because | see some other entries
in here for CGerber cutters.

Yes, all of them

If you go to FLEXO1_ 4781, at the very bottom of the page
there's an entry for an Automated Finishing Hot Water Pass
Through Vapor Degreaser, and it gives the nodel nunber and
the dimensions. Do you see that?

Yes.

Did you ever see that degreaser anywhere?

No.

Do you know what happened to that degreaser?

No, | do not.
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Is it fair to say, to your know edge, you don't know
whet her or not they used that particular vapor degreaser
in connection with operations in El khart?
Yes. \ell, say that again.
To your know edge, do you know whether or not they ever
used that particular vapor degreaser in connection with
operations in Elkhart?
In El khart?
Yes.
No, they did not.
And how do you know that ?
Because | never saw that equi pment at our plant in
El khart.

MR MCHAEL: Al right. W've got two mnutes.

Let's go ahead and stop now.

VI DEOGRAPHER: O f the record at 3:30.

(Recess taken.)

(Ms. Hartzler joined the deposition.)

VI DEOGRAPHER:  Back on the record at 3:46.

Pl ease continue

BY MR. M CHAEL:

Q

A

M. Al exander, can you turn back to Plaintiffs' Exhibit
22, please. It's your affidavit.

Do you have that in front of you?
Yes.

Midwest Reporting, Inc.



O© 00 N O O b W DN -

N NN R R R R R R R PR,
OB WNEF O OOWLWNOOUO MAWRNRO

>0 >

O

O >

O >0 >

Page 186

Ckay. On the third page, the very last paragraph, you
said, "During my enployment with Dygert Seating, Inc., the
Dygert Seating Division of Flexsteel and PBD Corporation
TCE, PERC and TCA were never purchased in drunms and were
never used in the manufacturing process at any of these
busi nesses.” Do you see that?

Yes.

And what did you nean by "manufacturing process"?

That they were never used on any type of a consistent

pi ece by piece use in the production procedures.

Ckay. You weren't referring to maintenance activities; is
that correct?

Yes.

Cl eaning of equipment, is that correct?

Yes, that's correct.

Okay. And you weren't referring to any prototyping work
that was being done in the engineering department; is that
correct?

That's correct.

In paragraph 6 it says, "The only adhesive that | can
recal | was ever purchased in bulk for use by Dygert
Seating, Inc., the Dygert Seating Division of Flexsteel or
PBD Corporation was prem um adhesive, except the

wat er - based adhesive used by the Dygert Seating Division
of Flexsteel described below." Do you see that?
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Yes.
Now, what did you mean by "bul k"?
The 55-gallon drums.
That's what you were referring to when you used the word
bul k?
Yes.
And we tal ked earlier today about LPS degreaser. Do you
know how nmuch LPS was being purchased by Fl exsteel ?
No.
M. Alexander, I'mgoing to hand you a docunment that we're
going to mark for identification as 36 and ask you to
pl ease take a | ook at it.
(Exhibit 36 marked for identification.)
You see on the first page of Plaintiffs' Exhibit 36
there's a file and sonebody wote, "Fixed Assets -
Listings & Appraisals.” Do you see that?
Yes.
| just want to direct your attention to a couple entries
on the page that's Bates nunmbered FLEX01_ 4592
Yes.
In the very bottomof that list it mentions Dynaflex
molds. They're in there twice. Do you see that?
Yes.
Do you know what those are?
No.
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Do you recall any nolding being done in El khart during any
of the tinme that you worked there?

Not in Elkhart, no. But they did have a couple of -- they
were like an alumnumfrane that seat parts were nol ded
in. It mght be that that came back froma supplier.

Okay. In Elkhart they had an alum num frame that they
woul d mol d seat parts in?

Vell, they didn't nold themthere. They were stored there
after the supplier sent the frames to us. They no | onger
made the seat conponent. They sent the nold franme
container back to us.

Al right. Let me see if | understand this correctly.
There was a supplier that had a mold for making the foam
conponent of the seat, and that particular mold bel onged
to Dygert Seating, correct?

That's correct, yes.

And then Dygert Seating had got the mold back fromthe
supplier and put it on the alum numframe and just stored
it there?

Vell, the nold itself was part of the alum num frane.

And that was stored in the Elkhart --

Yes.

To your know edge, was it ever used?

No.

Do you know anything about the Ply Foam Division?
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No, | don't?

You' ve never heard that phrase?

|"ve heard of it, but | don't know anything about what
they did or --

What have you heard about it?

Just the nane nentioned.

Ckay. And if we go to FLEXO1_ 4594, on line 67, there's
an entry for a degreaser. Do you see that?

Yes.

| think you've testified you don't remenber seeing any
degreasers in Elkhart; is that correct?

In Elkhart, other than the spray degreasers, yes, that's
correct.

|''mtal king about a degreaser nachine.

Oh, a degreaser nmachine, yes. No, |'ve never seen one
Soit'd be fair to say that with respect to the degreaser
identified on line 67 there, you don't know what it is or
where it went or anything, correct?

That's correct.

And same with the entry on line 78, the water wash
degreaser?

That's correct.

|'mgoing to hand you a document we're going to mark as
Plaintiffs' Exhibit 37, and 1'd like you to please take a
| ook at it.
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(Plaintiffs' Exhibit 37 marked for
i dentification.)
Do you have Plaintiffs' Exhibit 37 in front of you?
Yes.
You see at the top it's to Dave Dygert, Gegg Gaskill and
Ben Marshall; and it's froma Geg Sieckman. Do you see
that ?

Yes.
Do you recogni ze the name Geg Sieckman?
No, | don't.

Okay. And it's dated 6-22-2000, "RE: Trip of 6/20, 21 -
JK/CS layout." Do you see that?

Yes.

And it says, "The follow ng are coments, suggestions,
observations concerning what we briefly tal ked about
concerning an inproved method to facilitate the increased
quantities expected of JK products and the addition of CS
type beds." Do you see that?

Yes.

Do you know what that refers to when it says "JK

product s"?

Jackkni fe sof as.

Ckay. And what about "CS type beds"?

That 1'mnot real sure what the CS is.

In paragraph 1 it says, "W want to set up a gluing booth
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for this product. The booth unused in Dunkirk will be

pi cked up by Elkhart for use there." Do you see that?
Yes.

Do you recall a glue booth being shipped to Elkhart from
Dunki rk?

No, | don't.

How many gl ue booths were there in the main plant in

El khart ?

W started out with two and ended up with one.

Ckay. \Wen you say "we started out with two," can you
give ne an approximate tineframe?

No.

Was it before or after the Flexsteel acquisition?

| woul d say before.

VWere there two glue booths during the tine that Flexsteel
operated the property?

Yes.

And then sometine after Flexsteel sold part of the assets
to PBD Corporation, you went down to one glue booth?

Yes.

Was that one glue booth still there when Heritage
Financial sold the assets?

Yes.

Now, the last sentence of that paragraph 1 it says, "The
gl ue becones |ocalized for exhaust purposes and is not
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getting on the trimtables and possibly cover." Do you
see that? First page in paragraph 1, there's a ful
sentence down there that's indented over.

Oh, okay. Yeah.

Do you see where | anf

Yes.

Do you have an understanding as to what that sentence
nmeans?

| can give you nmy interpretation of it, | guess.

Vel |, go ahead because |'mtrying to get help on
under st andi ng that.

I'mthinking that what they're trying to say is that the
exhaust is picking the glue up before it's actually
hitting the entire product.

Okay. And what kind of an exhaust systemwas present in
the gl ue booths?

It"s a power ventilated fan.

And you nentioned earlier a couple, | believe a man and a
woman, who had conpl ai ned about fumes associated with
working in the glue booth?

Yes.

Was that power ventilated fan in place at that tine?
Yes, it was.

Where did the power ventilated fan vent the exhaust fumes
to?
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Qut si de the building.
Was it hooked to a duct that ran through the --
Yes.

- the wall?
Yes.
Just so you can hel p me understand the process, can we go
back to the picture that we marked as Plaintiffs' Exhibit
30?7 And will you make a little -- let's do a circle in
the location of the glue booth and then just put "GB" next
toit so we know that's what that refers to.

(Conplying.)

Ckay. And I'mgoing to just look real quick at where you
marked that.

Okay. And you showed us one there. 1Is that the one
that was still remaining in 2007 when Heritage sold the
busi ness?

Yes.

Ckay. \Were was the other glue booth that was renoved
sometine prior to that?

It was back a little bit farther to what woul d have been
the west.

Can you go ahead and draw it?

Crcleit?

Yeah.

Do you need the GB?
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Pl ease.

(Conplying.)

And were the exhaust fromthe power ventilated fans run
through the ceiling?

Through the wal |

Through the wall. And that was the case for both glue
boot hs?

No.

Ckay. \Wich one ran through the wall, the one to the --
The first one.

The one to the east?

Yes.

Ckay. How was the one to the west ventilated?

It was not.

Di d anybody ever conplain about glue fumes in that one?
No. That was the glue booths that Flexsteel set up for
us. It was a two-part water and -- basically.

Ckay. So that one only used water-based gl ues?

Yes.

And then in 2000, you woul dn't know what the particul ar
glue booth is that this memo is referring to that was
bei ng moved from Dunkirk?

No.

Okay. M. Aexander, I'mgoing to hand you a docunment --
or ask Angela to hand you a docunment that we're marking as
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Plaintiffs' Exhibit 38, and I'd like you to take a | ook at
it.
(Plaintiffs' Exhibit 38 marked for

i dentification.)
Ckay. Do you see Exhibit 38 is a spreadsheet and at the
top it says, "Small Tools & Supplies List - Decenber 29,
2001"?
Yes.
|'d like you to flip back to page 3 of 6. The Bates
nunber is FLEX01_ 3412.

In the mddle of the page there's a reference to tw
barrel dollies. Do you see that?
Yes.
What were those used for?
The 55-gallon glue barrels.
Wy were there two of then?
Because we typically had three barrels on the property at
one time. One barrel would have been in use. There would
have been a second barrel ready for when that one ran out,
and then there was generally an enpty barrel there.
Ckay. And bel ow that there's a barrel lift for the
forklift. Do you see that?
Yes.
And what was that used for?
To pick the barrel up off the back of the truck and set it
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down on the barrel dolly.

So the barrels didn't come in on pallets?

Not normal ly.

And when you say "pick it off the truck," you're talking
about the delivery truck for whoever was supplying the
55-gal | on adhesive barrel ?

Yes.

Vere there any other types of barrels that were ever
lifted using the forklift?

Vel |, yeah, yeah. The barrel of hydraulic fluid when it
was delivered woul d have had to have been picked up with a
forklift.

Ckay. And we'll get to that in a nonment. You're talking
about the 55-gallon drums of hydraulic fluid that was used
in the frame shop?

Yes.

Any ot hers?

Not that | can think of, no.

Down on that same page, four up fromthe bottom there's a
reference to four "glue guns - hot nelt."

Yes.

VWhere were those glue guns used?

Sewi ng, sew ng departnent.

And how woul d the sew ng department use the hot nelt glue
guns?
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To make little spot repairs on the seat covers

What type of glue did the sewing department use with the
hot melt glue guns?

They're like a quarter-inch diameter glue stick that's
solid. You stick it in the end of the gun and plug it in
and it gets hot, and you pull the trigger and it melts it
as it oozes out.

Do you know if those sticks have any TCE in then?

Not to nmy know edge they didn't.

Do you know one way or another as we sit here?

| would say no, they do not.

Did you ever see an MSDS sheet for a glue stick?

No.

So you really don't know what's in the glue sticks,
correct?

Not specifically, other than there was never anything |ike
that listed on the labeling for it.

But you never saw an MSDS sheet ?

No.

Then below that there's a listing for two glue guns on
both, and then it says, "Od glue." Do you know what t hat
I s?

Not sure what they're referring to there, no.

Ckay.

Wait. It's probably supposed to be booth. There were two
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gl ue guns attached to the booth.
To the booth you told me about just a few m nutes ago?
Yes.
And that's the one that was ventilated through the wall?
Yes.
And then below that it says, "12 glue guns with pots." Do
you see that?
Yes.
VWhat were those glue guns?
Those were the one-quart glue guns that you actually
filled the cup, screwit to the bottomof the glue gun
that the individual installers would use
So there were 12 installers working at a time?
At one point in time, yes.
Was that during the time that Flexsteel operated the
facility?

Probably before then.

During the tine that Flexsteel operated the facility,
about how many people wth glue guns woul d be operating at
the same tine?
Wth the glue guns with the pots or --
Yeah, the one we're talking about.

- or including the booth? GCkay. Six to seven.
And that would be for eight hours a day?
Yes.
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|'mgoing to ask Angela to hand you a document we're going
to mark as Plaintiffs' Exhibit 39.
(Plaintiffs' Exhibit 39 marked for

i dentification.)
Do you see Plaintiffs' Exhibit 39 is a meno from Tim Hall
to JimFransen and Todd Van Der Jagt dated February 25,
20027
Yes.
You see that? And it says, "Attached is the list updating
the status of the assets remmining at the El khart
facility." And I'd like to ask you about just a couple of
entries on this one as well

If you flip to the page Bates nunber FLEX01 1914,
five entries down there's an entry for a glue station,
GRACO- Huski e.
Yes.
I's that the brand of the glue booth that was vented
through the wall that you told ne about?
No.
VWhat was the glue station GRACO Huskie?
That woul d have been one that they used back in the
contract furniture line.
So a glue station then is different froma glue booth?
Yes.
Ckay. And where was the concrete -- or the contract --
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Contract furniture.

You just put a "CF" on Exhibit 30 so we know where that
was bei ng made.

(Conplying.)

Ckay. And you've marked the northwest portion of the main
facility there in the area where the flane |am nator was,
correct?

Yes, that's where.

When did the flame -- | believe you indicated earlier that
at some point in time they had stopped using the flame
lam nator. Do you know when that was?

No, | don't.

Was it before or after Flexsteel acquired the property?
Bef ore.

How | ong did they use the flame lamnator; do you know?

Not really. It wasn't long. | don't know exactly how
| ong.
Ckay. I'magoing to ask Angela to hand you a docunent |'m

going to mark as Exhibit 40. 1'd like you to please take
a look at it.
(Plaintiffs' Exhibit 40 marked for
i dentification.)
Ckay. Do you see Plaintiffs' Exhibit 40 is a letter dated
June 29, 1994, addressed to M. Lucchese, "RE: Thermal
Oxi di zer Air Construction Permt"?
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Yes.

And that was the permt that was obtained in connection
with the flame |am nator, correct?

Personal ly I'mnot sure, but --

Okay. You weren't involved in obtaining any permts
related to the flame lamnator, fair?

No.

s that fair to say?

Yes, that's correct.

On the second paragraph it says, "There will be subsequent
documents that will forwarded to you by the |DEM OAM
Shoul d you receive anything, please contact ne so that |
may reviewit with you. After you receive the
registration letter, we should establish a nmeeting time to
di scuss addi tional areas of reporting as related to the
thermal oxidizer. There were also other areas which were
di scussed with M. Dick Paul en from Barnes & Thornburg
that should be addressed.” Do you see that?

Yes.

Ckay. Did you ever participate in any discussions with
representatives of Industrial Safety & Environnental
Services and M. Dick Paulen from Barnes & Thornburg
concerning areas of reporting that needed to be addressed?
No.

Did you ever participate in any discussions with anyone
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concerning areas of reporting in connection with the
operations of the frame shop or the main shop with respect
to reporting obligations?
No.
Did you ever have any discussions w th anyone concerning
reporting requirenents as related to the thermal oxidizer?
No.
So as we sit here today, would it be fair to say you would
not have any idea what the substance of any such
conmuni cations woul d have been if they ever occurred,
correct?
That's correct.
M. Alexander, I'mgoing to ask Angela to hand you anot her
document. This time we're going to mark it Plaintiffs'
Exhibit 41, and I'd like you to please take a | ook at it.
(Plaintiffs' Exhibit 41 marked for

i dentification.)
Plaintiffs' Exhibit 41 is a copy of an aerial photograph
that we obtained fromthe El khart County Surveyor's Ofice
dated 1998 that shows the frame shop and the main shop
Do you see that in the mddle of the picture?
Yes.
Okay. If you look at the frame shop to the north, do you
see there's a bunch of debris piled along the parking | ot
there right at the edge of the grass?

Midwest Reporting, Inc.



00 N O Ok~ WDN B

N NN R R R R R R R PR,
OB WNEF O OOoWLmNOU M WRNEREO O

O >

>0 >

O >0 >0

O >0 >

O >0 >0 >

Page 203

Yes.

Do you know what that is?

Not fromthe picture, no.

Do you recall ever seeing debris piled on the parking | ot
in front of the frame shop?

Yes.

How often did you see debris piled on the parking lot in
front of the frame shop?

Two, three times a year.

Okay. And what did it typically consist of?

O d skids, these things they call palletainers. It's like
a wre cage type deal

And what did you say it was called?

Pal | et ai ner, yeah

Anyt hing el se?

That's pretty nuch it

VWhat happened with the scrap metal that was |eft over from
the wel ding operations that was not going to be used in
connection with building franes?

It was dunped into an open-top steel container.

Was it ever laid out on the parking |ot?

The scrap steel ?

Yes.

No.

Where was the open-top steel container |ocated?
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It would have been in the truck dock at the top of the
picture, which would be the north side of the truck dock
Can you go ahead and put a red circle around that on
Plaintiffs' Exhibit 41 so we know where that stee

contai ner was | ocated?

(Conplying.)

And is it in this picture? Can you see it in this
phot ogr aph?

No.

Just to the south of where you circled in red, there's an
object. Is that the hopper that was used for the waste in
the frame shop?

No, it shouldn't be.

What is that item do you know?

That's alnost got to be a truck or something in there.
You believe that's a truck parked there?

Yeah.

Where was the hopper for the frame shop |ocated?

It was nornally kept at the far north end.

So when you were talking about the steel container that
the scrap metal was thrown into, you were referring to the
hopper ?

Yes.

And you've circled in red on Plaintiffs' Exhibit 41 where
that was kept?
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Yes.

On the far north part of the building, was there a
cylindrical object that protruded fromthe side of the
building? The far northeast corner, | should say.

Far northeast corner. Are you talking about this thing
right here?

Vell, not specifically to this photograph. But to your
recol l ection on the northeast corner of the building, was
there a cylindrical tank that was protruding fromthe
bui | di ng?

A tank?

O a cylindrical shaped object?

In the northeast corner, there was an object that could
have been called cylindrical, yes.

And what was that?

It was an awning over the door.

Then | ooking at the | oading dock, there's nore debris
piled there to the south of the dock and to the east of
that. Do you know what that debris is?

MR DEVETSKI: 1'mgoing to object to the
characterization of what's depicted in the picture.
| don't think it's obvious that there's any debris in
particular in this picture.

| have no idea what it is.
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BY MR M CHAEL:

Q You don't know what it is that's piled on the parking | ot
at the frame shop in the photograph we've marked as
Plaintiffs' 41; is that correct?

A. That's correct.

Q Now, to the south of that in the main shop, can you draw a
circle around the 45-yard roll-off that we've tal ked about
t oday.

A In the main plant. (Conplying.)

Q Oay. And will you just put a little "RO'" so that we're
sure we understand what you've identified as the roll-off.

A.  (Conplying.)

Q &ay. On the northern part of the building, way up in the
northeast corner, there's some nore stuff piled out in the
parking lot there in front of the building. Do you see
that ?

A, \hich building?

Q Onthe main --

A.  The main building?

Q The main building.

A. Yeah.

Q Do you know what that stuff is?

A. Again, | would say it's probably old skids, nmore of the

pal | etainers. That stuff was always stored outside
MS. HARTZLER  Rod, where are you tal king about?
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DEVETSKI: Let himtell us where.

M CHAEL: \here the witness i s pointing.
DEVETSKI:  \Were are you tal king about?
. MCHAEL: On the northeast corner of the
bui | di ng.

MR DEVETSKI: But it was your question. \What
were you asking about ?

MR M CHAEL: Well, he didn't have any problem
understanding it. He was just pointing it out to
Kelly. On the northeast corner --

MR DEVETSKI: Well, | don't know whether he was
pointing out what you were asking about, and that's
why the question.

MR M CHAEL: On the northeast corner of the main
bui | di ng.

MR DEVETSKI: Ckay.

MS. HARTZLER  Where, so that the witness is
actual |y asking a question --

MR DEVETSKI: | don't know if you're thinking
the sane thing he is.

DD

BY MR M CHAEL:

Q WII you put a circle around the debris on the
northwest -- outside of the northeast corner of the
building, M. Al exander, so we know what you were
referring to?
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(Conplying.)
And then -- do you know what that stuff is?
100 percent sure, no, | don't know.
Ckay. ['magoing to hand you a document we're going to
mark as Plaintiffs' Exhibit 42.

(Plaintiffs'" Exhibit 42 marked for

i dentification.)

Do you recognize Plaintiffs' Exhibit 42?
Yes.
I's this the docunent you told ne about earlier today that
you reviewed with Ms. Hartzler and M. Devetski?
Yes.
Okay. And then back behind the building, and if you
orientate it, you got to turnit up to get north, south,
east and west right.

To the west of the building, there's sonme items or
sonet hi ng back behind the building in the grassy area --
Yes.

- do you see that? And what was it that you believe
those items to he?

Possi bly work tables.

Can you think of anything el se they can be?

No.

Do you know why some of themto the north are white
whereas the ones to the south are not?
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No.
And wi Il you circle the roll-off in Plaintiffs' Exhibit 42
al so, please
(Conplying.)
And then on the frame shop, will you circle the hopper.
(Conplying.) |I'mnot sure if that's the hopper, if they
nmoved it or what.
And you're pointing to the object on the south side of the
| oadi ng dock?
Yeah.
So you don't know where the hopper was in -- where it is
inthis particular picture?
No.
Okay. Down on the south end of the parking lot next to
the grass where we | ooked before, do you see there's sonme
cars; and then to the west of those cars, there's some
nore stuff piled. Do you know what that stuff is?
No.
Ckay. ['mgoing to hand you a document that we're going
to mark as Plaintiffs' 43, and I'd ask you to please take
a look at it.
(Plaintiffs' Exhibit 43 marked for

i dentification.)
Do you see 43 is entitled "Defendant Flexsteel's Responses
to Plaintiffs' First Requests For Admi ssion, Alternative
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Interrogatories and Requests for Production of Documents"?

A Yes.

Q And in Request 2 it says, "Admt that your operations at
the site at any tinme follow ng your purchase of the
facilities in 1997 caused the generation of solid waste."
Do you see that?

MR ULMER  Page 2.

A.  Page 2, which one?

BY MR M CHAEL:

Q Request for Adm ssion 2.

A (kay. Yeah.

Q Do you see where | anf

A, Yes.

Q Okay. And in response it states, "Flexsteel admts that
its operations generated solid waste, such as office
waste, excess fabric, excess paper, cardboard boxes, scrap
steel, and other simlar types of waste. Individuals wth
know edge regarding this response include at |east Jerry
Al exander based on personal know edge and experience
working at the former Dygert Seating Division of
Fl exsteel ." Do you see that?

A, Yes.

Q And do you agree with that statement?

A, Yes.

Q If you turn to Request 3 it says, "Admt that with respect
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to the solid waste referenced in RFA No. 2, you did not
performa hazardous waste determ nation under 40 Code of
Federal Regulations, CFR 262.11 and/or 329 Indiana
Administrative Code (I1AC) 10-7.2-1(a)." Do you see that?
Yes.

And the response says, "Flexsteel denies this request.

Enpl oyees of the former Dygert Seating Division did

eval uate the characteristics of the solid waste for proper
managenent and off-site disposal. |Individuals regarding
this response include at |east Jerry Al exander based on
personal know edge and experience working at the former
Dygert Seating Division of Flexsteel." Do you see that?
Yes.

Do you agree with that statement?

|'mnot sure what they're talking about for evaluating
solid waste.

Vere you the person responsible for evaluating solid waste
at the Cooper Drive facility and the main shop on the
Marina Drive site?

For like the trash going out, that type of solid waste?
For any type of solid waste.

No.

So you disagree with the response to Request for Adm ssion
3?

Yes.
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Did you ever make any type of hazardous waste

determ nation concerning any of the waste that went into
the 45-cubic-yard roll-off that H nto took away?

No.

To your know edge, did anyone at Flexsteel ever nake a
hazardous waste determination with respect to the waste
that went into the 45-cubic-yard roll-off that H nco took
away?

Not that |I'maware of.

To your know edge, did anyone at Flexsteel determne if
any of its waste constituted an F |isted waste under 40
CFR 261. 317

Say that again. | didn't hear you.

Sure. To your know edge, did anyone at Flexstee
determne if any of its waste constituted an F |isted
wast e under 40 CFR 261. 317

Not to nmy know edge.

To your know edge, did anyone at Flexsteel determne if
any of its waste constituted a K listed waste under 40 CFR
261. 327

| have no idea.

To your know edge, did anyone at Flexsteel determne if
any of Flexsteel's waste constituted P or Ulisted waste
under 40 CFR 261.33?

No i dea.

Midwest Reporting, Inc.



O© 00 N O O b W DN -

N NN R R R R R R R PR,
OB WNEF O OOWLWNOOUO MAWRNRO

O

O >

O >

Page 213

Are you aware of anyone at Flexsteel having ever perforned
any chem cal or physical analysis to determne the
ignitability of Flexsteel's waste?

No.

Are you aware of anyone at Flexsteel ever performng any
chem cal or physical analysis to determne the corrosivity
of Flexsteel's waste?

No.

Are you aware of anyone at Flexsteel ever performng any
chem cal or physical analysis to determne the reactivity
of Flexsteel's waste?

No.

Are you aware of anyone at Flexsteel ever performng any
chem cal or physical analysis to determine the toxicity of
Fl exsteel 's waste?

No.

And just so we understand the waste flow within the frane
shop and the main shop was you had trash cans and peopl e
woul d throw their waste in the trash cans, correct?

Yes.

Those trash cans woul d then be enptied into a trash
conmpactor, correct?

Yes.

And that trash conpactor was |ocated in the main shop
correct?
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Yes.
And the trash conpactor woul d smash up the trash and then
it woul d be dunped into the 45-yard roll-off and Hinto
coul d come pick it up and take it away, correct?
Yes.
And to your know edge, you have no idea where Hincto took
that waste, right?
No.
How often did H nto enpty the 45-cubic-yard roll-off?
Once a month to a nonth and a hal f, roughly.
Now, was that for the entire time from 1992 to 2007, or
did it change over the years?
It fluctuated over the years, but that was probably a
rough average
So it would go up, down?
Yeah.
And you're giving ne what you believe to be an average?
Yes.
|'mgoing to hand you a document that we're going to mark
as Plaintiffs' Exhibit 44.
(Plaintiffs' Exhibit 44 marked for

i dentification.)
Do you have Plaintiffs' Exhibit 44 in front of you?
Yes.
And you can see it's an El khart County G oundwater
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Protection Ordinance Inspection Form dated January 7,
1999?

Yes.

And it lists the contact as Greg Lucchese, and the
facility address is listed as 23542 Cooper Drive. Do you
see that?

Yes.

Okay. If you turn to the second page, there are two
substances that are listed, mneral spirits and cutting
oil. Do you see that?

Yes.

Now, | did not see mneral spirits identified on either
the hazardous chemcal list that's attached to your Hazard
Communi cation Program docunent or in the handwitten |ist
that you prepared. 1Is that just another one you m ssed?

| thought mneral spirits was there.

If it's there, maybe | missed it. | didn't see it.

| have to find it. Yep, | don't see it either

So fair to say that's just another one you nmissed when you
did your list?

Yes.

Okay. And then the reference to cutting oil, is that the
same thing as hydraulic oil that you tal ked about; or is
that something different?

| don't really know what they're specifically referring to
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as cutting oil.
So you don't know what that is?
No.
That's correct?
No.
I's that sonething on your list?
It may be -- it may be this Rheol ube 377 on the second
page.
[f it is Rheolube 377, what is that used for?
| believe it's a water-based |ubricant, and that may be
what they're referring to as cutting oil
But you don't know for sure one way or the other?
No, not really. |'d need nore of a name other than
cutting oil. On, okay. Wait a mnute. Time out. Tine
out. No, it can't be that. Okay. |'mgetting confused.
They're referring to Cooper Street building, and then
they're referring to Rand E area. |'mnot sure what the
connection is between the two.
It"s fair to say you just don't know what that means,
right, the cutting oil?
Yeah.
|'mgoing to hand you another docunment that we're going to
mark as Plaintiffs' Exhibit 45.
(Plaintiffs' Exhibit 45 marked for
i dentification.)
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Ckay. On the second page of Plaintiffs' Exhibit 45, which
Is anot her Elkhart County G oundwater Protection Odinance
I nspection Form there's another listing for cutting oil
Do you see that?

Yes.

And, again, you don't know what that is; is that correct?
That's correct.

And then there's hydraulic oil down belowit. Do you see
that ?

Yes.

Now, that has a capacity of a 55-gallon drumwitten
there. |s that what you told me about earlier today?
Yes.

Ckay. \What was the hydraulic oil used for?

Hydraul i c benders that actually bent the tubing into the
formthey were after.

What happened to waste hydraulic oil after you were done
withit?

It would have been picked up by a waste oil company.

VWho picked up your waste hydraulic oil?

|"mnot really sure.

You're just assumng that that's what shoul d have
happened?

Yeah.

|'mgoing to hand you a document |'mgoing to mark as
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Plaintiffs' Exhibit 46 and ask you to take a look at it,
pl ease.
(Plaintiffs'" Exhibit 46 marked for
i dentification.)
Plaintiffs' Exhibit 46 is another El khart County
G oundwat er Protection Ordinance Inspection Form And
this time if you turn to the second page, we've got

machine oil listed on the first line. Do you see that?
Yes.

Do you know what nachine oil is?

No

Okay. And then we have another entry for hydraulic oil
another 55-gallon drum Do you see that?

Yes.

How often did Fl exsteel purchase 55-gallon drums of
hydraulic oil?

| don't really know how often.

Do you know how often the hydraulic waste oil was haul ed
away?

No.

V\ere you ever involved in that process?

In hauling it away, no.

Vere you ever involved in collecting it so that it could
be haul ed away?

Yes.
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Ckay. How often did you do that?

Twice the entire time | was there.

And how nuch did you col lect those two times?

Two barrels of it. There was one per bender.

Each tine?

No. One each tine.

And do you know what happened to those two barrels?

No.

Now, earlier today you told me that you hadn't received
any RCRA training. Do you renenber that?

Yes.

So it's fair to say that you don't know if Flexsteel
generated any hazardous waste as defined in RCRA, correct?
No, that's not correct. | know Gregg Gaskill handled the
reporting. | didn't doit. Hedidit.

Ckay. Wth respect to you, your personal know edge, is it
fair to say that you don't know if Flexsteel generated any
hazardous waste as defined in RCRA?

Correct.

Soit's fair to say that if any hazardous waste was
generated at Flexsteel's operation in Elkhart, you

woul dn"t know -- you woul dn't know the monthly quantity,
correct?

The quantity?

Yes.

Midwest Reporting, Inc.



O© 00 N O O b W DN -

N NN R R R R R R R PR,
OB WNEF O OOWLWNOOUO MAWRNRO

Page 220

MR M CHAEL: GCkay. We got to change our tape
again. So let's do that real quick and I'll gather
up and we'll try and end this thing so Bob can go.

VI DEOGRAPHER: O f the record at 4:44.

(Pause in proceedings.)

(M. Devetski left the deposition.)

VI DEOGRAPHER:  Back on the record at 4:46.

BY MR M CHAEL:

Q ay. M. Alexander, I'mgoing to ask the court reporter
to hand you a document that's marked as Plaintiffs
Exhibit 47.

(Plaintiffs' Exhibit 47 marked for
i dentification.)

Q Do you see Plaintiffs' Exhibit 47, Elkhart County
G oundwat er Protection Program Registration and Inspection
Forn? In the upper right-hand corner it's dated Cctober
8, 2001. Do you see that?

A Yes.

Q And then it says, "Contact Name: JimFransen." And then
on the bottomright-hand corner it says, "Spills," and
it's got "29" circled for a spill of a toxic or hazardous
substance. Do you see that?

A Yes.

Q Okay. And then if you turn to the next page there's a
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description. And it says, "Ooserved spilled oil from
hopper (appears) onto asphalt running onto soils. Renmove
soils at least six inches below site or snell of oil

Di spose of properly.” Do you see that?

Yes.

Now, you told me earlier about an instance where there was
sone oil that was |eaking froma barrel you said?

Yes.

Okay. Is that different fromthis entry concerning
spilled oil froma hopper?

| don't think so

Do you believe that you were incorrect when you thought it
came froma barrel, or do you believe that this is
incorrect?

| believe this is incorrect.

It says, "Cbserved spilled oil fromhopper." Do you think
the person didn't really see that?

No. But he may have seen a hopper sitting in the area and
just thought that that's what it came from

And how often did Flexsteel have barrels of used oi
sitting outside?

To my know edge, that was the only tine.

And that's the tinme it |eaked?

Yes.

And then you've told me you excavated the soil and the
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asphalt, and you took it out and it wound up on the
45-yard roll-off and Hnco took it away as the general
waste. And that was about Cctober of '01. Do the dates
| ook right to you?

Yes.

Ckay. Now, another thing | was confused about is when |
read the interrogatory answers, it indicated to ne that
you had initiated contact with the Elkhart County Health
Department. But here it indicates that M. Jim Fransen
was the contact name. Do you have an explanation for
that ?

Yeah. He called themto ask themwhat to do and you see
their reply for it, dispose of it properly. Okay. Well
| checked back to find out what "properly" neant, define
properly. That's when they said we could haul it to the
landfill.

Ckay. Was the oil first discovered as a result of a
routine inspection being done by the health departnent?
Yes.

Ckay. And that was used oil, correct?

Yes.

And then Jim Fransen was the initial contact person during
the inspection when they observed the used oil that had
| eaked out on the ground, correct?

Yes.
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And they said do something about it, but you didn't know
what to do. So that's when you called the health
depart nment ?
Yes.
And you fol lowed their instructions. You dug up the dirt
and the asphalt and you put it in the trash and got rid of
it, correct?
Yes.
Just real quick, hand you Exhibit 48.
(Plaintiffs' Exhibit 48 marked for

i dentification.)
Coul d you ook at Exhibit 48 and tell nme if you know where
those photographs were taken?
Where?
Yes.
O when?
Where.
Yeah, | can tell where they were taken.
Where were those photographs taken?
Behind the main plant in the parking |ot.
Behind the main plant in the parking lot at the Elkhart

facility?
Yeah, the El khart plant.
Ckay. Thank you. ['mgoing to hand you a document that

we're going to mark as Exhibit 29 -- or 49 and ask you to
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take a look at it.
(Plaintiffs' Exhibit 49 marked for

i dentification.)
Have you seen Plaintiffs' Exhibit 49 before?
No.
Do you see it's titled "Phase | Environnental Site
Assessment, Flexsteel Industries"? It's dated up at the
top July 3, 2002.
Yes.
Ckay. If you turn to page 8 of the document, it's FLEXO1_
25071.

It says, "According to the key site manager, a
55-gal l on drum of waste sewing oil is renmoved from
Property B on a periodic basis by Safety Kl een." Do you
see that?

Yes.

Ckay. And it says, "No other chemical wastes are
generated and renoved from Property B." Do you know how
often waste sewing oil was renoved and di sposed of ?

| remenmber one tine the entire time | was there.

And when was that?

| couldn't give you a date, but | know | only -- it took
me forever to get a barrel full of it.

So there was the waste sewing soil that was haul ed away at
| east one tine by Safety Kleen?
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Yes.

And then there were at least two barrels of used hydraulic
oi | that was hauled off by Safety Kleen, according to your
testinony?

Vell, they were renoved by someone. | don't know who.
You don't know who took them away?
No. | never actually saw them

Do you know how nuch sewing oil was removed by Safety

Kl een on the incident that you remenber?

No. | couldn't even swear to it that they renoved sew ng
oi l.

So you don't know if that statement is accurate or not; is
that fair to say?

No. This could have been the hydraulic oil

So it's fair to say that you don't know if the statement
on FLEX01_ 25071 that a 55-gallon drum of waste sew ng oi
was removed from Property B on a periodic basis by Safety
Kleen is correct or not?

That's correct.

Now, in Section 5 under "Interviews" in 5.1, it says, "Key
Site Manager." It says, "M. JimFransen, Qperations
Manager at Dygert Seating, Inc., was interviewed as the
key site manager for both Property A and Property B." Do
you see that?

Yes.
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And then under, "OQther Interviews," it says, "Ms. Rita
St ephan of Dygert Seating, Inc., was also interviewed
during the course of the Phase | ESA." Do you see that?
Yes.
Did they ever interview you in connection with the Phase
| ?
No.
Do you know why if you were the person responsible for
keeping the list of hazardous chemcals that they did not
interview you?
No, | don't.
And no one from Weaver Boos ever asked you the |ocation,
types or amounts of any hazardous chemcals that were
being used by Flexsteel; is that fair to say?
That's correct.
|'mgoing to hand you a document we're going to mark as
Exhi bit 50.
(Plaintiffs' Exhibit 50 marked for

i dentification.)
Have you seen Exhibit 50 before?
No.
And you can see it's another report, a Phase
Environnental Site Assessment for Dygert Seating, Inc.
This one is dated February 6, 1997. Again, it's being
done by Weaver Boos. Do you see that?
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Yes.

Di d anybody interview you in connection with a Phase |
environmental site assessnent that was done in 1997?

No.

If you turn to page 12, FLEXO1 17, it says, "Key Site
Manager," and it says, "M. Geg Lucchese, Executive Vice
President of Dygert Seating, was interviewed during the
site inspection. M. Lucchese reported, to the best of
hi s know edge, there are no environnmental concerns
associated with their facilities." Do you see that?

Yes.

Did M. Lucchese talk to you prior to providing
information to Weaver Boos in connection with this Phase
| ?

No.

Now, if you look at page 10 of the report, FLEX01l_ --

10?

It's 10 of the report. The Bates number is FLEX01 15.
Ckay.

Section 4.1 says, "Hazardous Substances and Petrol eum
Products in Connection with Identified Uses." Do you see
that ?

Yes.

And it says, "No hazardous substance or petroleum products
were observed to be used on the subject site during this
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investigation." Do you see that?
Yes.
Now, if they would have interviewed you, you would have
told themthat's not correct?
That's correct.
Because, in fact, hazardous substances and petrol eum
products were being used on site in 1997, correct?
Yes.
|'mgoing to hand you a document we're going to mark as
51.
(Plaintiffs' Exhibit 51 marked for

i dentification.)
Do you see Plaintiffs' Exhibit 51 is a letter of
transmttal from Waver Boos Consultants to M. David
Dygert dated March 4 of '97. Do you see that?
Yes.
And in the remarks it says, "Please insert the attached
into the Phase | report and destroy the originals.” Do
you see that?
Yes.
Did you ever see any original documents with respect to
the Phase | report that was conducted by Weaver Boos in
1997?
No.

So it's fair to say that you woul d not know what documents
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were destroyed in connection with this letter of
transmttal from Waver Boos; is that fair?

A, That is correct.

MR M CHAEL: |'ve got 4:58, and Bob said we got
to quit at 5:00 so he could take you home. So
there's no time for me to start another docunent, so
"Il go ahead and stop now. Thank you, M.

Al exander, for your time today.
CROSS- EXAM NATI ON
BY MR COPE
Q Barry Cope for Indiana Insurance. Just two questions.
Your affidavit indicates that you were aware that
Fl exsteel sold the operations to PBD Corp.
A, Yes.
Q -- in 2002, the beginning of 2002.
Are you aware of -- or have you ever seen the
contract of sale for that transaction?
A. No.
Q Are you aware of any |eases between PBD Corp. and
Fl exsteel that were entered into at that time?
A.  Leases? (Shaking head.)
Q Are you aware of who owned the actual property as opposed
to the business with respect to the sites?
A. No.

MR COPE: GOkay. Thank you.
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VI DEOGRAPHER: O f the record at 4:59.
(The deposition adjourned sine die at 4:59 p.m)

* * *
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CERTI FI CATE

|, Angela J. Galipeau, a Notary Public, in and for
thetc?unty of Porter and State of Indiana, do hereby
certify:

That CGERALD ALEXANDER appeared before ne on
Tuesday, August 2, 2011, and was duly sworn or affirmed to
testify thetruth, the whole truth, and nothing but the
truth to questions propounded at t he taking of the
f oregoi ng deposition in a cause now pending and
undefermned in said court;

That | further certify that | then and there _
reported steno?raﬁh|cally the proceedings at the said tine
and place; that the proceedings were then transcribed from
ny original shorthand notes; and that the foregoin
Eermw%tten transcript is a true and correct recor

ereof ;

That | amnot a relative or enployee or attorney
or counsel, nor a relative or enployee of such attorney or
counsel for any of the parties hereto, nor aml| intereSted
directly or indirectly in the outcome of this action

"IN WTNESS WHERECF, | have hereunto set ny hand
and affixed ny notarial seal this 8th day of August, 2011

Angela J. Galipeau, RPR CSR
Notary Public, State of Indiana
Resi dence: Porter Count

Commi ssion Expires: 4-23-17
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STATE _OF | NDI ANA
I N THE ELKHART SUPERI OR COURT 3

LEO VANNORMEN, et al .,

Plaintiffs,

VS
e .

FLEXSTEEL | NDUSTRIES, |NC., LDL 20D03- 1103- PL- 10
REALTY COVPANY, LLC,  HERI TAGE
FI NANCI AL GROUP, I NC., DAVID L.
DYGERT and PHYLLIS B. ' DYGERT,

Def endant s.

GERALD ALEXANDER

| hereby acknow edge that | have read the foregoing
transcription regarding the case of Leo Vannorman, “et al.
vs Flexsteel IndustrieS, Inc., et al., taken Tuesday,
August 2, 2011, and that the same i's a true and correct

transcription of the answers given by me to the questions
propounded, except for the additions or changes, if any,
as noted on the attached errata sheet.

GERALD ALEXANDER
SUBSCRI BED AND SWCRN to

before me this day

of A. D. :
Notary Public, State of Indiana
County of Residence:

My Commi ssion Expires:
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